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District of Columbia 

April Term, 1940. 

No. 7757. 

WILLIAM ERIC FOWLER, 

Appellant, 

v . 

RAYMOND H. PILSON, et al., 

Appellees. 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia, 
entered June 24,1940, in favor of the defendants below. (R. 
10, 11.) The jurisdiction of this court is involved under 
Section 128, of the Judicial Code as amended Feb. 13,1925; 
o. 299, §1. 43 Stat. 936 (28 U. S. C. A. §225, p. 294.) 
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Statement of the Case. 

The following facts are not disputed: 

This action w T as filed November 13, 1937 in the District 
Court of the United States for the District of Columbia, 
by William Eric Fowler, as plaintiff, a resident of the Dis¬ 
trict of Columbia, (as assignee of a judgment obtained in 
California against Raymond H. Pilson), against defend¬ 
ants, Raymond H. Pilson, a resident of California, and 
the trustees, American Security & Trust Company, Maurice 
C. Pilson, Edwin H. Pilson, and Charles Adams Wood, 
under the Will of Benjamin F. Pilson, late of the District 
of Columbia, deceased, and grandfather of Raymond H. 
Pilson, defendant herein, who under the terms of said will 
owned a substantial interest in said estate located in the 
District of Columbia. (R. 2.) 

This equitable action, a creditor's bill, was filed to reach 
said interest of Raymond H. Pilson in said estate, and to im¬ 
press a lien thereon, which is not subject to be taken on 
legal process. (R. 2.) 

As evidence of the debt and the amount owing appellant 
by said appellee, appellant pleaded his foreign judgment 
against the debtor as follows: 

On October 23, 1930, G. B. Ahlmann obtained a final 
judgment against Raymond H. Pilson, (Defendant herein), 
in the Superior Court of the State of California in and for 
the County of Los Angeles, which was entered, for the sum 
of $20,199.20, and attorney fees, costs and interest at the 
rate of 7% from that date. Said judgment has never been 
cancelled, vacated, set aside, or appealed from, and no 
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payment has been made on account. After the entry of 
said judgment, writ of execution and fieri facias was issued 
and placed in the hands of the Sheriff of the County where 
Pilson was then residing. The same was duly returned 
“Not satisfied”, and showing no property found belonging 
to Pilson subject to levy. (R. 8.) No property has been 
found belonging to said Pilson subject to levy since said 
judgment was rendered, nor has said Pilson had any 
property here or elsewhere except such interest as he had 
in the Benjamin F. Pilson estate. (R. 3, 8.) Said judg¬ 
ment was assigned shortly after it was recovered to plain¬ 
tiff. (R. 5.) 

Plaintiff left and ceased to be a resident of California in 
September, 1932, and thereafter and until March, 1934 
lived in and was a resident of Florida, and since March, 
1934, he has been a resident of and has resided in the Dis¬ 
trict of Columbia. (R. 5.) 

***** 

Subsequent to the institution of this suit, appellant dis¬ 
covering that appellee, Raymond H. Pilson, had assigned, 
in April, 1932, his interest in the estate of Benjamin F. 
Pilson to his Mother, Ethel S. Pilson, filed an amended 
complaint, making Ethel S. Pilson a defendant, alleging 
that said assignments were made about eighteen months 
after the recovery of the judgment hereinabove described, 
without consideration, to prevent collection of said judg¬ 
ment and to defraud appellant and praying to have said 
assignment decreed to be void and of no effect. (R. 3.) In 
October, 1939, appellees stipulated with appellant whereby 
appellee, Ethel S. Pilson, waived to appellant any right by 
reason of said assignments and agreed not to make any 
claim thereunder; and appellant and said appellees agreed 
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that the assignments shall be considered and treated as 
though the same had not been made. Said parties further 
stipulated that the sole issue to be litigated herein is 
whether said judgment is barred by the Statute of Limita¬ 
tions. (R. 5, 6.) 

Appellees, prior to said stipulation, moved to dismiss 
the complaint and the amendment thereto on the ground 
that they did not state facts sufficient to establish the credi¬ 
tor’s bill,—that appellant was not a judgment creditor, 
and had not exhausted his remedies at law. The Court 
overruled this motion, appellant was permitted to amend 
his bill, and no exception or appeal was taken to same. (R. 
3.) 

The Court found as facts that Raymond H. Pilson was 
a nonresident of the District of Columbia; that he had no 
property when the complaint was filed or since then, here 
or elsewhere, except the interest he had in said estate of 
Benjamin F. Pilson, deceased, and the complaint alleges 
that plaintiff has no plain, adequate and complete remedy 
at law, which allegations were admitted by defendants. (R. 
8 .) 

Plaintiff further alleged that said judgment was still 
enforceable under Section 685 of the California Code of 
Civil Procedure, and if defendant Raymond H. Pilson then 
had property in California, plaintiff could have had execu¬ 
tion issued and levy on same; and, therefore, said judgment 
was not barred by the laws of the District of Columbia, 
and particular^ bv section 343 Title 24 of the D. C. Code. 

(R. 2.) 
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Section 685 of said California Code is as follows, (R. 
2, 3): 

“685. EXECUTION OF JUDGMENT AFTER 
FIVE YEARS: ENFORCEMENT OF JUDGMENT 
ON SUPPLEMENTAL PLEADINGS. In all cases the 
judgment may be enforced or carried into execution 
after the lapse of five years from the date of its entry, 
bv leave of the court, upon motion, and after due no¬ 
tice to the judgment debtor accompanied by an affi¬ 
davit or affidavits setting forth the reasons for failure 
to proceed in compliance with the provisions of sec¬ 
tion 681 of this code. The failure to set forth such a 
reason as shall, in the discretion of the Court, be suf¬ 
ficient, shall be grounds for denial of the motion. 

Judgment in all cases may also be enforced or car¬ 
ried into execution after the lapse of five years from 
the date of its entry, by judgment for that purpose 
founded upon supplemental proceedings; but nothing- 
in this section shall be construed to revive a judgment 
for the recovery of money which shall have been barred 
by limitations at the time of the passage of this act. 
(Enacted 1872; Amended bv Stats. 1895, p. 38; Stats. 
1933, p. 2499).“ 

Defendant's answers set up the defense that the action 
was barred by the following statutes of limitations of the 
District of Columbia and of California respectively (R. 3, 
4): 

“343. Foreign judgments.—Every action upon a 
judgment or decree rendered in any State or Territory 
of the United States or in any foreign country shall be 
barred if by the laws of such State, Territory, or for¬ 
eign country such action would there be barred and the 
judgment or decree be incapable of being otherwise en¬ 
forced there. (Mar. 3, 1901, 31 Stat. 1389, c. 854, sec. 
1267; June 30,1902, 32 Stat. 542, c. 1329.) ” 

Title 24, Ch. 12, p. 340, D. C. Code. 

“335. PERIODS OF LIMITATION PRESCRIB¬ 
ED. The periods prescribed for the commencement 
of actions other than for the recovery of real property, 
are as follows: (Enacted 1872). 
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“336. WITHIN FIVE YEARS. Within five years: 
1. An action upon a judgment or decree of any Court 
of the United States or of any state within the United 
States. * * * w . (Enacted 1.872; Amended by Code 
Arndts. 1873-74, p. 291.)’* 

California Code of Civil Procedure. 

The parties later stipulated that the sole issue is whether 
the judgment is barred by the Statute of Limitations. 

The lower Court held that plaintiff’s action is barred by 
the Statute of Limitations. (R. 6.) 

A motion to have the decision set aside and to have judg¬ 
ment entered for plaintiff, or for a new trial, was filed De¬ 
cember 27, 1939. While consideration of this motion was 
pending and on January 27, 1940, Raymond H. Pilson 
filed a voluntary petition in bankruptcy as set out in the 
Findings of Fact. (R. 6.) 

Plaintiff’s motion was overruled by the Court and there¬ 
after a further motion was made by him for leave to file a 
supplemental complaint. This motion was granted and a 
supplemental complaint filed on April 5, 1940, alleging that 
Raymond II. Pilson on February 2, 1940, executed a paper 
writing sworn to, consisting of Schedule A-3, filed in the 
bankruptcy proceedings, in which schedule said judgment 
was listed as a debt not in dispute, all as particularly set 
forth in the Findings of Fact; and appellant contends that 
the same constituted an acknowledgment of plaintiff’s debt 
sufficient to revive the judgment if even it had been thereto¬ 
fore barred by the Statute of Limitations. (R. 6.) 

The trustee in bankruptcy for Raymond II. Pilson inter¬ 
vened and filed his answer interposing the Statute of Limi- 
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tations as a defense; and alleging that on the filing of said 
petition in in bankruptcy, he became vested with Raymond 
H. Pilson’s interest in said estate; denying that said bank¬ 
rupt had so acknowledged plaintiff’s debt as to take it out 
of the Statute of Limitations; and adopting the stipulation 
between plaintiff and defendants as to said assignments 
made in 1932 by Raymond H. Pilson to Ethel S. Pilson and 
the waiver bv Ethel S. Pilson of anv rights bv reason of said 
assignments and her agreement to make no claim thereun¬ 
der. (R. 7.) 

Said trustee in bankruptcy further alleged that the 
validity of said assignments is no longer an issue in the 
case. (R. 7.) 

Defendant, Ethel S. Pilson, filed no answer to the supple¬ 
mental complaint. (R. 7.) 

Defendants, Raymond H. Pilson’s, answer set up as his 
only defense, his discharge in bankruptcy. 

Judgment. 

Justice Bailey decided in favor of appellees’s conten¬ 
tions,—that appellant’s California judgment is barred by 
the Statute of Limitations, and, therefore, is barred by Sec¬ 
tion 343 of Title 24, D. C. Code, and held,— 

1. This action is barred by the statute of limitations. 

2. The bar of the statute of limitations is not removed 
by the inclusion of the above judgment in Schedule A-3 
filed by Raymond H. Pilson in the bankruptcy proceedings. 
(R. 10.) 
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Statement of Points. 

(R. 12-13) 

(1) The Court below erred in holding that this action is 
barred by the Statute of Limitations. 

(2) The Court below erred in holding that there was 
no acknowledgement of plaintiff’s debt by defendant, Ray¬ 
mond H. Pilson, sufficient to revive the debt if barred by the 
Statute of Limitations. 

(3) The Court below erred in refusing to hold that Sec¬ 
tion 343 of Title 24 of the District Code does not apply to 
right, effect, or control the issue here whether this action 
is barred by the lapse of time. 

(4) The Court below erred in refusing to hold that the 
issue whether this action is barred by lapse of time is not 
effected or controlled by the California Statute of Limita¬ 
tions or by Sections 22 or 312 or 333 or 336 or 683 of the 
California Code of Civil Procedure. 

(3) The Court below erred in refusing to hold that the 
question whether this action is barred is to be determined 
under the law as to Limitations of the District of Columbia, 
and particularly on the lapse of 20 years, under the com¬ 
mon law as prevalent in the District. 

(6) The Court below erred in refusing to hold that this 
is not an action to recover a judgment here upon plaintiff’s 
judgment recovered in the State of California, but is a 
creditor’s action brought by plaintiff to enforce his claim 
under his judgment as a lien against the interest which the 
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defendant, Raymond H. Pilson, bad in the estate of his 
grandfather, Benjamin F. Pilson, deceased, which interest 
said Raymond II. Pilson transferred to his Mother, the de¬ 
fendant Ethel 8. Pilson, in 1932. 

And that the Points of the District of Columbia alone 
can afford the relief asked, and such Courts alone have 
complete jurisdiction of the action. 

(7) The Court below erred in failing and refusing to 
find that the defendant, Raymond H. Pilson, conveyed all 
his interest in the estate of his grandfather, Benjamin F. 
Pilson, deceased, by the assignments thereof which he made 
to his Mother, Ethel 8. Pilson, in 1932, and that since then 
he has had no interest in the estate of his grandfather, and 
that the defendant, Paul \Y. Sampsell, trustee in bank¬ 
ruptcy of the said Raymond H. Pilson, took no right, title, 
interest, claim or demand in said estate through the pro¬ 
ceedings in the bankruptcy of said Raymond II. Pilson, 
and has no interest therein or in this action, and in per¬ 
mitting said trustee to intervene and plead herein. 

(8) The Court below erred in failing and refusing to 
find that the defendant, Paul W. Sampsell, trustee as afore¬ 
said, had no right to claim or plead that the acknowledg¬ 
ment made by the defendant, Raymond H. Pilson, of plain¬ 
tiff’s judgment was not sufficient to revive the same, and 
was bound by the stipulation made by plaintiff and the de¬ 
fendants Raymond H. Pilson and Ethel C. Pilson, and 
which said trustee adopted not to so claim or plead. 

(9) The Court below erred in failing and refusing to 
render judgment for plaintiff, and to decree a lien to exist 
in favor of plaintiff against all the share, part, and in- 
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terest of the defendant, Raymond H. Pilson, in the real 
and personal property belonging to the estate of Benjamin 
F. Pilson, deceased, and against any and all sums of money 
or property to which said Raymond H. Pilson is or will be 
entitled as legatee or devisee or otherwise, under the terms 
of said will of said Benjamin F. Pilson, deceased, and the 
agreements made between the beneficiaries under said will, 
to the amount of $20,773.90, with interest thereon from Oc¬ 
tober 23, 1930, at the rate of 7 c f per annum until paid. 

SUMMARY OF ARGUMENT. 

The lower Court erred in holding that this action is bar¬ 
red by the statute of limitations by Section 343 Title 24 of 
the D. C. Code. 


I. 

The determination of the issue involved is to be made 
under two rules favorable to the contention that this ac¬ 
tion is not barred,—(a) If there is doubt, the law of the 
forum prevails, (b) Section 343 will not be extended by 
construction. 


II. 

Appellant's California judgment is not covered by §343, 
Title 24 of the D. C. Code, as it only applies where the for¬ 
eign judgment is barred and incapable of being otherwise 
enforced in the foreign state. Section 685 of the Cali¬ 
fornia Code of Civil Procedure provided for enforcement 
of a judgment after five years. The action here is not 
upon a barred judgment, but is an equitable action to 
reach property within the jurisdiction of this court. 
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i 
[ 

j 
I 
I 

I 

The lapse of five years does not outlaw or bar a 
judgment in California, but is a bar to only one of two 
remedies by action upon it, and the judgment is still en¬ 
forceable, as it does not impair the obligation of the debt¬ 
or. 

! 

IV. 

j 

i 

It was stipulated that the sole issue herein is whether | 
the judgment is barred by the statute of limitations. It is 
not so barred, and, as there is no other issue before the 
Court, the lower Court should be reversed, and judgment 
should be entered for appellant. Section 343 Title 24 of 
the D. C. Code applies only to judgments barred in the for- j 
eign state, while section 336 of the California Code ap¬ 
plies only to barring the action on one of two remedies, j 
and does not bar the judgment, and it has no reference to ! 
the issue involved as confined by the stipulation. 


If the California statute applies, under section 343 Title 
24 of the D. C. Code, appellant’s judgment is enforceable 
there. Denial of enforcement could be made only on the j 
ground that injustice would result from some act of ap- I 
pellant, and, as there has been no such act, the Court’s 
“discretion has no office to perform,” but is required to is¬ 
sue execution. There are many California cases where 
executions have been issued after five years. 


A dormant judgment is the basis for an equitable ac¬ 
tion where it cannot be collected by legal process, as is 
the case here. 


i 
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VIL 

This action is one to subject appellee’s property here to 
the lien of appellant’s claim, and this Court alone has jur¬ 
isdiction. The California rule of limitation does not apply, 
but the District rule of limitations controls, because the 
Court of the other state could not afford relief as to the 
property involved. The cause of action against the prop¬ 
erty is held to arise where it is situated. Appellant had 
two remedies, the personal remedy and the right to en¬ 
force his lien. Expiration of the personal remedy would 
not effect the right to proceed against the property. 

vin. 

Equity jurisdiction is exclusive in this action, and laches 
would apply as to the lapse of time, but laches are not 
in issue. Moreover, laches would not begin until the death 
of the life tenant, when the estate would be distributed, 
which has not happened. 


IX. 

The acknowledgment by the debtor in his schedule in 
bankruptcy was sufficient to revive the judgment if dor¬ 
mant. The stipulation filed herein did not re-assign the 
property involved herein to the bankrupt. His mother re¬ 
mains the owner of said property interest, but agreed to 
make and has made no claim thereunder against appellant 
and defaulted in pleading. 
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ARGUMENT. 


The consideration and determination of the issues here 
are to be undertaken and determined under the two fol¬ 
lowing rules favorable to appellant’s contention that his j 
claim is not barred by the statute of limitations. These j 
rules are a constant support for appellant’s contention, j 
and a weight which respondents must overcome. 

(a) If there is doubt whether the limitation prescribed 
in the District or that of California prevails, the Courts hold 
that the law of the forum prevails. 

“The courts will assume that a case is to he governed 
by the laws of the forum unless it is expressly shown 
that a different law applies, and in case of doubt as to 
whether the lex loci or the lex fori should govern, the j 
court will naturally prefer the laws of its own state or 
countrv.*’ (Citing the Scotland, 105 U. S. 24, 20 L. Ed. ! 
1001 .) * 

11 Am. Jur. §14, p. 314. 

! 

(b) Section 343 of Title 24 of the District Code, (the 
Statute under which the claim is made that the California \ 
ride of limitations controls), can not be enlarged by con- j 
struction. The section defines and strictly limits the cases 
in which the foreign statute controls. (R. 3, 4. J This statute j 
does not in terms embrace the case, at bar, and it can not i 
be extended to it by construction. 

‘ ‘ Statutes limiting the right to bring actions to par- ! 
ticular periods are restrictive and will not be extended j 

to any other than the cases expressly provided for, I 

* # * 

Yol. II Sutherland Statutory Construction, §544, 
ps. 1059, 1060. 

i 

i 

| 

i 

i 
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II. 


The judgment here is not one covered by Section 343 
of Title 24 of the District Code, as appears upon a reading 
of Section 343 and of Sections 336 and 685 of the California 
Code. (Statement of Point* No. 3; R. 12.) 

Section 343 applies only to actions upon barred judg¬ 
ments, rendered in a state where 

“Such action would be barred,” and “the judgment 

* * # be incapable of being otherwise enforced there”. 
(R. 3, 4.) 

While bv Section 336 of the California Code of Civil 
Procedure (Enacted 1872: Amended 1873-74, p. 291) an 
action upon a California judgment can be commenced only 
within five years after its entry (R. 4), by Section 685 of 
said Code (R. 2, 3) it is provided that,— 

“A judgment may l>e enforced * * * after * * * five 
year from * * * its entry, by leave of the court, upon 
motion, and after due notice to the judgment debtor 

* * * setting forth the reasons for failure to proceed in 
compliance with * * * Section 681 # * *; the failure to 
set forth such reasons as shall, in the discretion of the 
Court, be sufficient, shall be ground for the denial of 
the motion.” 

“The judgment * * * may also be enforced # * * af¬ 
ter # # five years * * * by judgment * * * founded upon 

supplemental proceedings; but nothing in this section 
shall be construed to revive the judgment for * * * 
money * # * barred by limitation at * * * the passage of 
this Act.” (Enacted 1872; Amended bv Stats. 1895; 
p. 38; Stats. 1933, p. 2499.) 

It is apparent from the reading of the California Sec¬ 
tions that,— 


(•References to Statement of Points 
designated as "P".) 


or errors relied upon by appellant will be 
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(a) It is only an ACTION upon a foreign judg¬ 
ment which is barred, and as will later be shown, this is not 
an action upon a barred judgment; and the judgment itself 
is not barred but only an ACTION upon it, and the bar 
is only to that particular remedy. 


(b) The foreign limitation of Sect. 343 of Title 24 of 
D. C. Code applies only where not alone is the foreign 
judgment barred in the foreign state, but the foreign stat¬ 
ute must also provide that the judgment is incapable of 
being otherwise enforced there (R. 3, 4); and 


(c) On the contrary, the California Statute, (Section 
085), expressly provides for enforcement of judgments 
after five years from their entry. (R. 2, 3.) 


(d) The action here is not by appellant as a judgment 
creditor upon a barred judgment, but is an equitable action 
to reach property within the jurisdiction of this Court. 

* * this case is not to be treated as an application 
by a judgment creditor for the exercise of the ancil¬ 
lary jurisdiction of the court, to aid him in executing 
legal process, but comes under a head of original jur¬ 
isdiction in equity. It is a bill by a creditor of a de¬ 
ceased debtor, against the administrator and a party 
who is fraudulently holding all the property of the 
deceased, which in equity should be applied to the pay¬ 
ment of this debt, and the bill prays that the debt may 
be paid out of this fund.” (Hagan v. Walker, 14 
How. 29, 33,14 L. ed. 312, 314, 315.) 
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III. 

It is not necessary, however, to rely on the reading of 
Section 343, and of California Section 685, as the state 
courts of California, and the Circuit Court of Appeals for 
the Ninth Circuit have held, in decisions never questioned, 
that, (1) the lapse of five years does not outlaw a judg¬ 
ment; but (2) is a bar only to the single remedy by an ac¬ 
tion upon it; and (3) that the judgment is still enforce¬ 
able. (P. Nos. 1, 3, 4; R. 12.) 

(1) As appears under Point II above, this is not an 
action on a barred judgment, “but comes under a head of 
original jurisdiction in equity.*’ (Hagan v. Walker, 14 
How. 29, 33.) 

“It’* (Sec. 685) “has nothing to do with an action 
on a judgment, and is not affected by the statute of 
limitations applicable to such actions, nor by the fact 
that the granting of the order is in the discretion of 
the court. The judgment in question was not o-utlawed . 
It is true that an action upon it was barred, but the 
bar was only to that particular remedy. The judgment 
was still enforceable.” 


In Rc Rebman, 150 Fed. pp. 759, 761, 762. 

“The Legislature has there” (Sec. 336) “declared 
that actions upon judgments may be brought within a 
designated period; but it has not declared that domes¬ 
tic judgments shall, after that period, be incapable 
of enforcement. It has by another act” (Sec. 685) 
“provided for their enforcement afterwards in certain 
mode—by execution, which is to be issued only upon 
the establishment of certain preliminary facts—as that 
the judgment continues unsatisfied and due; that is, 
remains undischarged, and of binding obligation upon 
the debtor.” (Mason v. Cronise, 20 Cal. 212, Opin¬ 
ion by Judge Field, later a Justice of the United States 
Supreme Court.) 

Id. p. 762. 


I 


(2) The latest decision in California holds that a judg¬ 
ment is not Barred after five years from its entry. 

“The judgment upon which the proceedings are 
founded”, (obtained in 1028 and a motion for execu¬ 
tion, and judgment on supplemental pleadings not 
made until 1939), "was not barred by the Statute of 
Limitations found in Section 336 of the Code of Civil 
Procedure * * * . The provisions of Section 085 * * * J 
are (a) ‘limitation upon the operation of the Statute 
of Limitations to the extent that the Court mav author- 
ize enforcement of the judgment by the ordinary pro¬ 
cesses provided by law of a judgment otherwise barred 
by the Statute’.” | 

Pacific Gas * * * Co. v. Elks Duck Club, 103 P. (2) 
1030 (Decided June 1940). | 

(3) There are two remedies for enforcement of a DOR¬ 
MANT judgment. j 

“Although in California the writ of scire facias is j 

abolished (Huniiston v. Smith, 21 Cal. 129) the statutes 
of that state contain two remedies for the enforce- j 
ment of a dormant judgment: First, an action on the 
judgment, to be brought within a period of five years; 
and, second, the proceeding under section (585 of the j 
Code for leave to issue execution.” j 

In Re JRebman, 150 Fed. ps. 759, 760. 

i 

! 

(4) The rule that the barring a specified remedy, does 

not satisfy the debt or impair other remedies is forcefully i 
stated by the California Supreme Court and by this Court j 
also. | 

“The statute of limitations is a bar to the remedy j 
only, and does not extinguish, or even impair, the ; 
obligation of the debtor.” j 

Puckhaber v. Henry, (152 Cal. 419) 14 Anno, j 
Cases, ps. 844, 846. j 

(See also Olinda # # * Co. v. Yank, 80 P. (2) 170; j 
Hall v. District of Columbia, 47 App. D. C. 552, j 
557.) I 
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IV. 

It is stipulated that the sole issue herein is whether the 
judgment described in the complaint is barred by the 
statute of limitations. It is not so barred, and, as there is 
no other issue before the Court, appellant is entitled to 
judgment. (P. Nos. 1, 3, 4, 5, 9; R. 12,13.) 

We quote from the stipulation on this subject,— 

“7. That the sole issue to be litigated herein is 
whether the judgment described in the bill of complaint 
is barred by the statute of limitations.’’ (R. 6.) 


(a) Respondents defend on certain limitation statutes 
of the District of Columbia and California respectively ,— 
claiming that under §343, Title 24 of the District Code that 
the question whether the judgment is barred is determined 
by §§335 and 336 of the California Code. (R. 3, 4.) 

We quote the Sections involved,—(R. 3, 4): 

“343. Foreign judgments.—Every action upon a 
judgment * * * rendered in any State * # * of the United 
States * * * shall be barred if by the laws of such 
State * * * such action would there be barred and the 
judgment or decree be incapable of being otherwise 
enforced there.’’ (Title 24, Ch. 12, p. 340, D. C. Code.) 

^“335. PERIODS OF LIMITATION PRESCRIB¬ 
ED. The periods prescribed for the commencement of 
actions other than for the recovery of real property, 
are as follows: (Enacted 1872). 

“336. WITHIN FIVE YEARS. Within five years: 
1. An action upon a judgment or decree of any court 
of the United States or of any state within the United 
States. * * (California Code of Civil Procedure; 
Enacted 1872; Amended bv Code Arndts. 1873-74, p. 
291.) 
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(b) The California Courts have repeatedly and without 
exception held that a judgment is not barred after 5 years 
from its entry. 


In 1S97, a bank obtained judgment against one Rcbman, 
Herring and others. Subsequently Herring paid the judg¬ 
ment, and had it assigned to one Hays. In 1904, Hays 
obtained ex parte an order for enforcement and issuance 
of execution, under $685 of the (.’ode. The order was amend¬ 
ed so that execution was for only half of the judgment. 
Execution was levied on moneys due Rebman from a cor¬ 
poration. Rebman tiled a petition in bankruptcy, and was 
adjudged a bankrupt. Hays presented his judgment as a 
claim against the bankrupt estate, which was objected to on 
the ground that it was barred by $336(1) of the Code. 


The Court held,— 

“The judgment in question was not outlawed. * * * 
an action upon it was barred, but the bar was only to 
that particular remedy. The judgment was still en¬ 
forceable/' (In Re Rebman, 150 F. 759, 761, 762.) 

“The Legislature has there” ($336) “declared that 
actions upon judgments may be brought within a desig¬ 
nated period; but it has not declared that domestic 
judgments shall, after that period, he incapable of en¬ 
forcement. It has by another act'’ ($685) “ provided 
for their enforcement afterwards in a certain mode— 
by execution * * (Mason v. Cronise, 20 Cal. 212, 
Opinion of Judge Field, later a Justice of the United 
States Supreme Court.) 

Id. p. 762. 

“The judgment upon which the proceedings are 
founded”, (obtained in 1928 and a motion for execu¬ 
tion, and judgment on supplemental pleadings not made 
until 1939), “was not barred by the Statute of Limita¬ 
tions found in Section 336 of the Code of Civil Pro¬ 


cedure * * (Pacific Gas * * # Co. v. Elks Duck Club, 
103 P. (2) 1030. Decided June 1940.) 
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“The Statute of Limitations is a bar to the remedy 
only, and does not extinguish, or even impair, the 
obligation of the debtor.” 

Puckhaber v. Henry, (152 Cal. 419), 14 Anno. 
Cases, ps. 844, 846. 

(See also 

Olinda * * * Co. v. Yank, 80 P. (2) 170; Hall v. Dist. 
of Col. 47 App. I). C. 552, 557). 

(c) Section 330 of the California Code (R. 4) has no 
reference to the issue to which this litigation is confined by 
the stipulation: 

Section 386 provides that “an action upon a .judgment' ’ 
must be brought within 5 years. It does not provide that 
the judgment, as distinguished from an action upon it should 
be barred at all, (R. 4) and the stipulation provides,— 

“That the sole issue to be litigated herein is whether 
the judgment described in the bill of complaint is barred 
by the Statute of Limitations”. (R. 6.) 

There is no Californ ia Statute barring a judgment. From 
five years after its entry, enforcement of it is provided for 
by $685 of the Code. (R. 2, 3.) 

(d) Section 343, Title 24 of the District Code provides 
only for enforcing the limitation statute of-another State 
where the judgment is barred there . It does not make such 
provision where only an action upon the judgment is bar¬ 
red . (R. 3, 4.) 

Section 343 was construed by Chief Justice Sheppard in 
accordance with the statement in this subhead, and his 
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construction has always been followed. His opinion is very 
briefly expressed as follows: 

Unless, then, a judgment rendered in another State 
is barred by the laws of that State at the time of the 
commencement of the action upon it in the District 
of Columbia, there is no statutory period applicable. 
The only available defense, therefore, founded on lapse 
of time, is that furnished by the common law, which 
raises a presumption of pavment after twcntv years."’ 
(McKay v. Bradley, 26 App. 1). C. 449, 452.) 


(e) The Court is bound by the stipulation that the sole 
issue is whether the judgment is barred, and as if is not bar¬ 
red, appellant is entitled to judgment. (P. 1, 9: R. 12, 
13.) 


“Rules governing' the construction of stipulations 
generally apply to stipulations with regard to the is¬ 
sues. The parties are bound bv stipulations fixing the 
issues and will not be permitted to depart therefrom. 
So the court is without power to go beyond the stipula¬ 
tion of issues made by the parties, and undertake to 
pass on issues withdrawn or excluded from considera¬ 
tion; # * V’ 

60 C. J. §59, p. 73. 


V. 

If the California statute applied here, (and it does not), 
appellant’s judgment is not barred but is enforceable. 
There is no ground on which the Court could, in the exer¬ 
cise of its discretion, deny enforcement. (P. Nos. 1; R. 12.) 

(1) There is no controversy here over respondents lia¬ 
bility. It was admitted in the pleadings (R. 8) and ac¬ 
knowledged in the bankruptcy proceedings. (R. 9.) Be- 
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nial of enforcement could be made only on the ground that 
injustice would result from some act of appellant, and there 
is no claim that there has been any such act. 

“ ‘It is the intent of the law, .fad it would seem the 
intent, as well, of good morals, that everyone being able 
should pay his debts. Here we find the debt ripened 
into a judgment. Several* ", (Nine), “ ‘years go by and 
it is not paid. The law does not contemplate that the 
time of the statute of limitations having run, the lia¬ 
bility to pay has completely passed. The motion made 
in this case is provided for by law. There must, then, 
be something added to the mere fact of the expiration 
of the time and that the judgment debtors were pos¬ 
sessed of personal property, which would move the 
court to deny the right given by the statute.’ " 

“The doctrine of laches is not designed to punish a 
plaintiff, and can be invoked only where to allow a 
claim would, because of claimant's own acts, have per¬ 
mitted an unwarranted injustice." 

McClelland v. Shaw et al. (l)ist. Ct. of Appls. 72 P. 

(2d) 225, 227, 23 Cal. App. (2d) 107.) 


(2) Where, as here, there is no act of appellant, the 
creditor, from which injustice would result to the debtor, 
the Court's “discretion has no office to perform”, but is 
required to grant the order for issuance of execution and 
supplemental judgment. 

“A similar question was before the court in the case 
of Demens v. Huene, 89 Cal. App. 748, 265 P. 389, 391, 
where the trial court first ordered execution to issue 
and then granted defendant's motion to vacate that 
order. The second order was before the Appellate 
Court * # * and was reversed because it was a clear 
abuse of the sound discretion vested in the trial judge. 
The judgment was rendered on June 24, 1915. The mo¬ 
tion to issue execution was made on Feb. 11, 1924. In 
discussing the question of abuse of discretion it was 
said: 
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it (« * 


In a plain case, this discretion has no cilice 
to perform, and its exercise is limited to doubtful eases, 
where an impartial mind hesitates. * * V 

McClelland v. Shaw et at. (1 list Ct. of Appls. Cal. 
72 P. (2d) 22”), 227, 23 Cal. App. (2d) 107). 


The California reports abound in cases where the Courts 
have ordered enforcement of judgments when more than 
live years have passed since their entry. We cite a few of 
them,— 


Years 

Place Judgment Judgment of 
Title of Case _ Reported Entered Enforced Delay 


7w Re Rebman 

150 F. 759 

1897 

1904 

mm 

l 

Pacific Gas Co. v. 
Elks Duck Club 

103 P. (2d), 
1030 

1928 

1939 

11 

Palace Hotel Co. v. 
Christ 

45 P. (2d), 

415, 416 

1912 

1932 

20 

Bredfield v. Harlan 

154 Cal. 497, 

91 Pac. 334 

1891 

1905 

14 

Darlhla v. Phillips 

151 Cal. 488, 

91 Pac. 330 

1891 

1905 

14 

Harlan v. Harlan 

154 Cal. 341, 

98 Pac. 32 
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Demens v. Huene 

98 Cal. App. 
748, 265 P. 
389, 391 

1915 

1924 

9 

McClelland v. Shaw 
et al. 

23 Cal. App. 
(2d) 107 

1915 

1924 

9 


Respondents claim that the judgment here became dor¬ 
mant at the end of five years, but a dormant judgment is 
recognized as a basis for an action in equity where the 
judgment could not be collected by legal process. (P. No. 1; 
R. 12.) 


Hagan v. Walker, 14 How. 29,was a suit brought in 1846 
to obtain satisfaction of a judgment, (obtained in 1834 
and execution issued and returned “no property found” 
that year), from property fraudulently conveyed by the 
judgment debtor to defendant. The defense made was that 
the judgment creditors had lost their lien on the debtor's 
personal estate through suffering more than one term to 
lapse without issuing execution, and upon the real estate 
because more than 10 years had elapsed after the return of 
execution, and before the bill was filed, and the right to 
issue an execution being suspended, equity would not sub¬ 
ject equitable assets to the payment of the judgment. 


Although the right to issue execution was suspended, the 
Court held that the action could be maintained, saying,— 

“* * * this case is not to be treated as an application 
by a judgment creditor for the exercise of the ancillary 
jurisdiction of the court, to aid him in executing legal 
process, but comes under a head of original jurisdic¬ 
tion in equity. It is a bill by a creditor of a deceased 
debtor, against the administrator and a party who is 
fraudulently holding all the property of the deceased, 
which in equity should be applied to the payment of 
this debt, and the bill prays that the debt may be paid 
out of this fund. 

# # * • # 

“* * * it is not essential that the creditor cannot pro¬ 
ceed at law until after a revival of the judgment by a 
scire faciasJ* 
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Id. ps. 314, 313, 

“In the ease of Hagan v. Walker, 14 How. 20, a 
creditors’ bill was allowed where a creditor had ob¬ 
tained a judgment against his debtor; the debtor died; 
the judgment became stale, so that no execution could 
issue on the same; before his death, the debtor had 
conveyed away his property by conveyance ab¬ 
solute in form, but retaining a secret trust 
in his favor, * * *. This doctrine has been ap¬ 
proved by other decisions of the Supreme Court. 
Bcssele v. Clark, 7 Crunch, 60. In Kennedy v. (’res¬ 
well, 101 U. S. 641, the bill was maintained where the 
creditor was a creditor at large, and not a judgment 
creditor. If a creditors’ bill can be maintained * * 
where a judgment cannot be enforced without heinfi 
revived, it would appear that it ought to be main¬ 
tained when a corporation has become dissolved by a 
decree of court, and where it had property which it 
conveved awav before its dissolution, in fraud of its 
creditors.” 

Pullman v. Stebbins, 51 Fed. ps. 10, 12. 

“According to some decisions, the rule,” (that a dor¬ 
mant judgment will not support a creditors' bill), “is 
not applied in respect of creditors’ bills to reach prop¬ 
erty which is not subject to be taken on legal process.” 
(Citing Hagan v. Walker, supra). 

14 Am. .Tur. §20, p. 689. 

In the case next below quoted the objection was raised 
that the Equity action could not be maintained because the 
judgment was dormant. The Court held adversely to this 
contention, saying,— 

“But if the property, out of which the satisfaction 
is sought, be an equitable right merely or any other 
right, which can not be reached by a legal execution, it 
is vain to issue the execution, so far as respects the 
creation of a lien; for, if issued, it could have no such 
effect. * # *. The debtor was once taken in execution, 
and obtained his discharge as an insolvent; and he 
now admits that, when this bill was filed, and when he 
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answered, he had nothing tangible, nor any effects but 
these equitable demands, due on notes assigned by him¬ 
self, and held in trust for him. What useful purpose 
could a further execution answer in such a case? None 
whatever. It could create no lien, nor could it estab¬ 
lish as clearly as it is established by the answers, that 
the creditor could not obtain satisfaction at law, or 
by means of any execution but such as this court can 
supply. 

“We therefore think the defense must fail: * * V* 
Brown v. Long, 36 Am. Dec. 43, 44, 45; 36 X. O. 

(Ired. Eq.) 190. 


Respondents’ claim is that appellant should have revived 
his judgment before bringing his action, but the rule is 
firmly established that where, as here, the debtor has no 
property out of which judgment can be satisfied (R. 8) it is 
unnecessary to proceed at law. 

“Neither law nor equity requires a meaningless 
form, '‘Bona, sed impossibilia noyx cogit lex.’ It has 
been decided that where it appears by the bill that the 
execution would be of no practical utility, the issue of 
an execution is not a necessary prerequisite to equit¬ 
able interference. 


“When the debtor’s estate is a mere equitable one, 
■which cannot be reached by any proceeding at law, 
there is no reason for requiring attempts to reach it 
by legal processes.’’ 

Frank F. Case, Etc., v. New Orleans Etc., 101 U. 

S. 688-693; 25 L. ed 1004, 1005. 
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VII. 

The action is one to subject appellee’s property situate 
in the District to the lien of appellant’s claim, (the judg¬ 
ment here being only evidence of the claim), of which ac¬ 
tion this Court alone has jurisdiction, and therefore the 
California rule of limitations does not apply, but the Dis¬ 
trict rule of limitations controls. (P. No. 6; R. 12.) 

(1) There have been many cases similar to that at bar, 
(where there was a statute similar to Section 343 of Title 
24 of the District (’ode), and where the action was brought 
to enforce a claim against defendant’s property located in 
the territory where the suit was brought, atid it has been 
uniformly held that Sections similar to 343 were not ap¬ 
plicable, but that the rule of the forum as to limitations 
controls, because, (1) the Courts of the other States could 
not afford relief as to the property involved and (2), the 
cause of action against the property is held to arise where 
it is situated. The text books lay down the same rule. 

“Action was brought in Iowa to set aside a con¬ 
veyance, alleged to be fraudulent, which was made 
by a New York Grantor to a New York grantee of 
lands in Iowa. The New York Statute of Limitations 
was 6 years. That of Iowa 10. There was an Iowa 
statute: When a cause of action has been fully barred 
by the laws of any country where defendant has pre¬ 
viously resided such bar is effective in this State, 
except as to causes of action arising here, (’ode §3452. 
Having a right of action in the State, the only jurisdic¬ 
tion in which full and final relief could be procured, 
she was not bound to pursue the less effective remedy. 
And permitting such remedy to become barred by the 
statute of a foreign State could not bar her right to 
resort to another and more effective remedy in this 
jurisdiction and against which our own statute has 
interposed no bar. 
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“No matter where the alleged wrongful act was 
done, if its harmful effects operate solely upon prop¬ 
erty and rights and titles subject to the exclusive juris¬ 
diction and control of the Courts of Iowa, then here 
and not elsewhere is where the cause of action arises. r 

The defense of the statute of limitations cannot there¬ 
fore be sustained.’’ 

Curtis v. Armagast, 138 N. W. 873, 876, 877, 75 A. 

L. R. 226. (See also cases cited in 75 A. L. R. 
ps. 226, 227). 

“All of the foregoing principles are subject to the 
indispensable preliminary factor that a statute ad¬ 
mitting the bar of another state should not be held to 
supply a defense if in fact the courts of such other 
state have not been in a position to afford relief.” 

11 Am. .Tur. §197, p. 514 . 


(2) Appellant had two remedies,—one against appellee 
personally, and the other to enforce his lien. Even if the 
right to enforce the judgment against appellee personally 
had expired, its expiration has no effect upon the right 
to enforce a lien. 

“This doctrine, that where there are two remedies 
for the protection of a right one may be barred and the 
•>ther not, is no novelty in the law. So long ago as 5 
Pick- in Lamb v. Clark, pp. 193, 198, it was tersely 
stated as then familiar doctrine that ‘if an injured 
party has a right to either of two actions, the one he 
chooses is not barred because the other, if he had 
brought it, might have been.’ ” 

U. S. v. Whited, 246 U. S. 552, 564. 

“There is a plea of the statute of limitations to one 
of the notes given for the purchase money. More than 
five and less than seven years elapsed* between the 
maturity of the note and the institution of this suit. 
The plea is not good in bar of a decree in rem for a 
sale of the lands. Hall v. Denkla, 28 Ark. 507; Birnie 
v. Main, 29 Ark. 591. But it is a bar to the recovery 
of a personal judgment against the defendant. 
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‘‘In the course of the opinion in Biniir r. Main, 
supra, there is an expression from which it might lie 
inferred that the court held the law on the last point 
to be otherwise. Such a doctrine is so obviously un¬ 
sound and so clearly ay a hist all authority that we must 
suppose that, if the expression referred to is sus¬ 
ceptible of such a construction, it is the result of in¬ 
advertence or clerical misprision, and does not express 
the deliberate judgment of the court." 


Buckner v. Street, 15 Fed. 3 Go, 308, 309. 


vm 

Equity jurisdiction is exclusive in this action. There¬ 
fore, the rule of the Federal Courts generally, and of the 
District in particular, prevails as to the effect of the lapse 
of time: the doctrine of laches controls, and laches is not 
present here, and the stipulation between the parties ex¬ 
cludes even its consideration. 

Moreover, laches would not begin until the death of the 
life tenant of the grandfather’s estate, when the estate 
would be distributed, the action here being in the nature 
of one for a declaratory judgment,—to prevent improper 
distribution. (P. No. 1; R. 12.) 

(A) All of the positions taken in the heading of this 
point are sustained in Humphreys v. Walsh, 24-8 F. 41"), 
(C. C. A. 3), which is precisely similar in facts to the case 
at bar. 

The facts in the case cited are,— 

In 1882 one Walsh gave Humphreys his note, payable 
in six months. In 1900 Humphreys died testate, naming 
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plaintiff bis executor and residuary legatee. In 1901 Walsh 
died intestate leaving a widow and son, the defendants, to 
whom his estate was distributed. The son received stock 
in a corporation of a value exceeding the amount involved 
in the suit. 

It was averred that the note remained unpaid, but not 
that demand of payment was ever made before filing of the 
bill in 1916. 

The maker of the note and his son were residents of 
Missouri, the payee of New Jersey. The defense was 
laches. Plaintiff contended that the New Jersey Statute 
of Limitations as to actions at law did not operate as the 
debtor and his son were nonresidents, and that by analogy 
this statute applied to the equity action. 

The Court said,— 

“The object of the bill is to follow the debtor’s per¬ 
sonal estate into the hands of the distributee and im¬ 
press upon it a trust for payment of the debt”. 


The Court held,— 

(1) That “the action is purely one in equity”; 

(2) That “the debt is not the cause of action 
(though upon it the cause of action is predicated and 
the proof of it is necessary) and the statute of limita¬ 
tions * * * applicable to an action on a debt against the 
debtor is not. in any way applicable to this cause of 
action against one who is not the debtor”, (here the 
Mother, Ethel S. Pilson). 

(3) That “the action is against one who has suc¬ 
ceeded to the debtor’s personal estate, and is brought 
in equity to impress a trust upon a portion of the es¬ 
tate * # • and to hold the defendant * * # under duty to 
assign and transfer same to plaintiff to the amount of 
the debtor’s promissory note”, (here judgment ) r 
“with interest”; and 
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(4) That “the plaintiff’s right to bring such an ac¬ 
tion did not arise * # * until the equitable duty arose; 
and the happening of the event which imposed it. The 
event was not the creation of the debt by the defend¬ 
ant \s ancestor, but was the distribution of the debt¬ 
or's estate to the defendant many years after’*. 

(15) Laches is the rule applicable, not a limitation by 
statute, as to the effect of a lapse of time in bringing a suit 
like this, exclusively within the jurisdiction of equity. 

(a) Such is the rule in the District. 

“Finally it is urged that relief in this case is barred 
by the laches of appellee, 12 years having elapsed be¬ 
tween the execution of the deed in question and the 
filing of the bill herein. In some jurisd ictions it has 
been held that equity will follow the statutes of limita¬ 
tion in such cases. But this has never been the rule in 
this jurisdiction. Whether the bar of laches may be 
set up will depend upon the particular circumstances 
in each case.” 

Ilaliday v. llaliday, 5G App. D. C. 179, 183; 11 F. 

(2d) 565. 

(b) And the Supreme Court has very recently held that 
where, as in the District, there is no District statute applica¬ 
ble to an equity case, the doctrine of laches controls. 

“But where the equity jurisdiction is exclusive and 
is not exercised in aid or support of a legal right, state 
statutes of limitations barring actions at law are in¬ 
applicable, and in the absence of any state statute bar¬ 
ring the equitable remedy in like cases, the federal 
court is remitted to and applies the doctrine of laches 
as controlling.” 

Russell v. Todd, 84 L. Ed. ps. 517, 521. 

(C) Laches is a bar only where injury has occurred 
through the delay, and, here, (if there has been any delay, 






and there has not), no one has suffered from it: The debt 
is admitted (R. 8) and the condition of the debtor as to 
property has remained unaltered. 

“ ‘Laches, in legal significance, is not mere delay, 
but delay that works a disadvantage to another.' " 
(Universal Coin Lock Co. v. American Sanitary Lock 
Co., 104 F. (2d) 781, 782). (C. C. A. 7.) 

(See also Leonard V. Gage, 94 F. (2d) 19, 25. (O. C. A. 
4); Cole v. Brandle, 11 A. 2d 255, 127 N. J. Eq. 31). 

“The doctrine of laches is not designed to punish a 
plaintiff, and can be invoked only where to allow a 
claim would, because of claimant’s own acts, have per¬ 
mitted an unwarranted injustice.” (McClelland v. 
Shaw, et at. (Dist. Ct. of Appls. 72 P. (2d) 225, 227, 23 
Cal. App. (2d) 107).) 

(i)) To sustain laches it must appear that appellant 
had knowledge of the interest of appellee, Raymond H. Pil- 
son, in his grandfather’s estate. Here, evidence of such 
knowledge is wholly wanting. On the contrary, this appel¬ 
lee and his mother, Ethel S. Pilson, both pleaded in their 
answers that he had at the time and had had no interest in 
the estate since shortly after the judgment was obtained. 
(R. 5.) The record shows that appellant brought this action 
against Raymond H. Pilson alone and learned only after 
the action was brought of the transfer to Ethel S. Pilson. 
(R. 3.) 

“There must, of course, hace been knowledge on the 
part of the plaintiff of the existence of the rights, for 
there can be no laches in failing to assert rights of 
which a party is wholly ignorant, and whose existence 
he had no reason to apprehend.” (Halstead v. Grinnan, 
152 U. S. 412, 417.) 

“A suitor cannot be deprived of his remedy in equi¬ 
ty on the ground of laches unless it appears that he 
had knowledge of his rights and neglected prompt 
prosecution of his remedv.—Cole v. Brandle, 11 A. 2d 
255, 127 N. J. Eq. 31.” 
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IX. 

The acknowledgment by the debtor in his schedules in 
bankruptcy was sufficient to revive the judgment if it was 
previously dormant. The appellee, Ethel S. Pilson, was 
the owner by assignment of the interest of the appellant, 
Raymond H. Pilson, in his grandfather’s estate, and, so, 
was the only person who could question the sufficiency of 
the acknowledgment, and she does not question it, but de¬ 
faulted in pleading as to this, and she was prohibited by 
stipulation from questioning it. Raymond H. Pilson, the 
bankrupt, was in no position to raise this question, and his 
trustee has only the rights the bankrupt had, and cannot 
therefore raise the question. (P. Nos. 2, 6, 7, 8,9; R. 12,13.) 


(a) The appellee, Ethel S. Pilson, is the writer of the 
interest of Raymond fl. Pilson in his grandfather's estate. 

The trustee in Bankruptcy claims that the effect of the 
stipulation on the assignment by Raymond H. Pilson to 
Ethel S. Pilson was to set it aside. 


The following is that part of the Stipulation,—(R. 5) 

“2. That the assignments referred to in the first 
amendment to the Bill of Complaint were not made as 
a result of a conspiracy between the said Raymond H. 
Pilson and Ethel S. Pilson to defraud the judgment 
creditor, nor for the purpose of hindering, delaying or 
defrauding creditors of said Raymond H. Pilson, but 
were in satisfaction of a debt due by him to the said 
Ethel S. Pilson.’’ 

“3. Said Ethel S. Pilson waives any rights by rea¬ 
son of said assignments and makes no claim thereun¬ 
der; and said plaintiff and said defendants agree that 
the assignments shall be considered and treated as 
though the same had not been made.” 
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(1) The stipulation was between appellant on the one 
side, and the two appellees, Raymond H. Pilson and Ethel 
S. Pilson, on the other: It was not between appellees, aside 
from appellant. 

To have the effect now claimed the Stipulation would 
have had to be between these two appellees: They were the 
parties to the assignment and to set it aside the stipulation 
would have had to be between them. 

(2) The purpose of the stipulation was to simplify the 
trial by reducing it to the single issue whether the judg¬ 
ment was barred by the statute of limitations, and to this 
end to provide that appellant should not be required to 
prove the assignment voidable, as to him, and, so, it was 
stipulated that 

“Said Ethel S. Pilson waives any rights by reason 
of said assignments, and makes no claim thereunder." 
(R.5.) 

Certainly this cannot be regarded as either a cancellation 
of the assignment or a re-transfer. 

On the contrary, it clearly means that she keeps the as¬ 
signments: Otherwise, she could not waive any rights un¬ 
der them or agree to make no claim under them. 

(3) Moreover, the stipulation should be restricted to 
the purpose for which it was made,—to make it unneces¬ 
sary for appellant to prove that the assignments were void¬ 
able, and not enlarged wholly beyond both its purpose and 
its language by holding that the assignments were cancelled, 
and the property re-assigned to Raymond H. Pilson. 
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“The court will not, by construction, extend a stipu¬ 
lation so as to give it an effect beyond its terms and be¬ 
yond what the parties intended.’’ 

<50 C../. §42, p. 62. 

(4) Next the Stipulation provides,— 

“Said plaintiff and said defendants agree that the 
assignments shall be considered and treated as though 
the same had not been made.” (R. 5.) 


This is plainly an agreement that the assignments shall 
be kept in force: Otherwise they could not be considered or 
treated at all: there would be nothing to consider or treat. 


(5) And, lastly, the stipulation provides,— 

“That the assignments * * * were not made ® * * to 
defraud the judgment creditor ” * * or * * * creditors 
of * * * Raymond H. Pilson, but were in satisfaction of 
a debt * * (R. 5) 

which is a stipulation that the assignments were valid and 
there could be no possible reason to make such a stipula¬ 
tion if they were set aside. The obvious purpose was to 
keep the assignments alive and in force, waiving only rights 
under them as against appellant. 


(6) The parties to the assignments have construed and 
still construe them as conveying the interests of Raymond 
H. Pilson to Ethel S. Pilson, and his interest as now belong¬ 
ing to her subject to plaintiff’s claim: Both these appel¬ 
lees so pleaded; neither of them has ever changed his plead¬ 
ing in this respect, but it has remained and is unchanged. 
(R. 5). The trustee in bankruptcy alone pleads that the 
title is in Raymond H. Pilson, but he was not a party to the 
assignments. 

The construction of the parties is alone most persuasive, 
and taken in connection with the language of the stipula- 
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tion is conclusive that the assignments are in effect and that 
title is in Ethel S. Pilson. (R. 5.) 

“In the determination of the meaning of an indefm- 
nite or ambiguous contract, the interpretation placed 
upon the contract by the parties themselves is to be 
considered by the court and is entitled to great, if not 
controlling, influence in ascertaining their understand¬ 
ing of its terms. In fact the courts will generally fol¬ 
low such practical interpretation of a doubtful con¬ 
tract.” 

12 Am. Jur. §249, pp. 787, 788, 789. 

(7) Plainly, appellees realized that Ethel S. Pilson was 
estopped by her stipulation from asserting that Raymond H. 
Pilson ’s acknowledgment was not effective to revive the 
judgment, (if dormant), and because of that they have the 
trustee alone claim Raymond H. Pilson’s interest, and seek 
to put the effect of the acknowledgment in issue, while in¬ 
congruously leaving the parties to the assignments plead¬ 
ing that title is in Ethel S. Pilson. 


Xot alone was the trustee bound by the Stipulation be¬ 
cause the Bankrupt made it, and by the Bankrupt’s inter¬ 
pretation of it by his pleading, but the trustee, by his own 
pleading, adopted the stipulation (R. 7),—subject to the 
bankrupt’s construction of it,—and so the trustee is in no 
different position from his Bankrupt. 

“As to the title which he derives from the bankrupt, 
the trustee stands in the bankrupt’s shoes * * * taking 
the property, * * * in the same plight and condition 
in which the bankrupt held it and subject to all equities 
and rights imposed upon it in the hands of the bank¬ 
rupt, whether arising out of the act of the bankrupt or 
by operation of law. 

“The trustee is bound by all the acts, contract, and 
conditions of the bankrupt’s ownership * * # .” 

6 Am. Jur. §§196, 197, ps. 628, 629. 
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“The trustee in bankruptcy is generally bound by 
the bankrupt’s waivers, estoppels, and admissions. 
Remington Bankruptcy (3d Ed.) vol. 4, ^1419.” 

hi re Dancer, 2 F. Supp. 634, 635. 

(8) Appellees, Raymond H. Pilson and Ethel S. Pilson, 
have failed to deny the allegations of the Supplemental 
Complaint that the acknowledgment by Raymond H. Pil¬ 
son revives appellant’s debt, if barred or dormant (R. 7), 
which is an admission of the allegations. (Rule 8(d) of the 
Rules of Civ. Proc.) 

(9) It would seem from a similar case in this Court, 
and on the circumstances involved here, that the acknowl¬ 
edgment (R. 9) revived the debt, if barred or dormant. 

(a) In Catholic University v. Wayyamau, 32 App. D. 
C. 307, the payee of a note became a bankrupt. The maker 
tiled a claim against the bankrupt estate, listing the note 
as a claim against himself, but listing other claims in his 
favor and showing a balance in his own favor. The trans¬ 
feree of the note claimed that bv this the maker made an 
acknowledgment which revived the note, which was out¬ 
lawed, and the Court sustained this claim. 

The same rule should apply to the bankrupt himself as 
was applied in this case against one of his creditors. The 
debtor in this case not only failed to evince a willingness 
to pay, but, claimed that his notes had been paid by being 
offset by sums the bankrupt owed him. 

(b) The present case is not within the ruling of Georgia 
Ins. & Trust Co. v. Ellicott, et al., Federal Case 5354. 





It was decided on the theory that from the scheduling of 
the debt in bankruptcy, a willingness to pay could not be 
implied. Here this action was and had been pending three 
years; appellant had a lien against appellee’s interest in 
his grandfather’s estate; the sole defense was the Statute 
of Limitations; and the bankrupt knew that if he acknowl¬ 
edged this debt, the sole defense would be wiped out, and 
appellant would recover the amount of this interest in the 
estate, which is likely to l>o enough to pay the debt. 

A man is conclusively presumed to intend the conse¬ 
quence of his own act. 

“It is an axiom of the law, which is applied to a wide 
variety of situations, ‘that every sane man is presumed 
to intend the ordinary, natural, probable, or neces¬ 
sary consequence of his voluntary, intentional, and 
deliberate act’.” 

20 Am. Jur. §232, p. 227. 

(c) The bankruptcy act on which Georgia Life Ins. & 
Trust Co. v. Ellicott, et al., supra , and other similar State 
cases are based, differs from the Bankruptcy Act as it now 
reads, in that the bankrupt is required to, since the amend¬ 
ment of June 22, 1938, schedule disputed claims and to 
state that they are disputed. (R. 9.) We quote,— 

“The bankrupt shall # * * make oath to and file * * * 
a list of all his creditors, including * * # disputed 
claims, showing # * * what claims # **are ## * dis¬ 
puted.” 

11 USCA, §25; Bankruptcy Act as amended May 
27, 1926, c. 406, §4, 44 Stat. 663; June 22, 1938, 
c. 575, §1, 52 Stat. 847. 

The theory of the decisions that the listing of a debt in 
bankruptcy previous to 1938 was that the bankrupt was 
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required to list dormant or barred claims, and so it was 
not a voluntary act. Now the law is that if a bankrupt 
disputes a claim, he must state that fact, and, on the 
same theory, as Pi Ison failed to state that appellant’s debt 
was disputed, it is to be presumed that he knew, and 
knowingly complied with the law in failing to so state, 
and admitted that the judgment here is undisputed, and 
that he was willing to have it paid from his share in his 
grandfather’s estate. 

For the reasons stated, it is respectfully submitted that 
the decision of the lower Court be reversed, and that judg¬ 
ment be entered for appellant. 

S. WALLACE DEMPSEY, 
BRUCE FULLER, 

Attorneys for Appellant, 

723 Investment Building, 
Washington, D. C. 
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IN THE 

UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA 


April Term, 1940. 


No. 7757 


WILLIAM ERIC FOWLER, 
Appellant , 

v. 

RAYMOND II. PILSON, et al., 
Appellees. 


BRIEF FOR APPELLEES RAYMOND H. PILSON, 
ETHEL S. PILSON, AND PAUL W. SAMPSELL, 
TRUSTEE IN BANKRUPTCY OF RAYMOND H. 
PILSON. 


STATEMENT OF THE CASE 

On October 23, 1930, one G. B. Ahlmann recovered a 
judgment against Raymond H. Pilson in the Superior Court 
of Los Angeles County, California. Writ of execution was 
issued and duly returned unsatisfied. No appeal was taken 
and no payment has been made on account. (R. 8) 
Shortly after the recovery of the judgment it was as- 
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signed to appellant herein, who in March, 1934, became a 
resident of the District of Columbia. (R. 5) 

On November 13, 1937, appellant filed this action based 
on that judgment. Defendants are Raymond H. Pilson and 
the trustees under the will of Benjamin F. Pilson, late of 
the District of Columbia, deceased. Appellant alleged that 
Ravmond H. Pilson had a substantial interest in the estate 
of the testator, his grandfather. The purpose of the action 
was to have the California judgment decreed to be a lien 
upon and against that interest. (R. 2) 

The complaint alleged that if Pilson then had property 
in California, appellant under Section 685 of the California 
Code of Civil Procedure could have execution issued and, 
therefore, the judgment was not barred in the District of 
Columbia, particularly by Section 343, Title 24 D. C. Code. 
(R. 2) 

On December 30, 1937, appellant alleged in an amended 
complaint that Pilson in April, 1932, executed two certain 
instruments purporting to assign his interest in the above 
estate to his mother, Ethel S. Pilson, and that said instru¬ 
ments were void and of no effect. Ethel S. Pilson was 
made a party defendant. (R. 3) 

Defendants, Raymond H. Pilson and Ethel S. Pilson an¬ 
swered, denying that the judgment was in full force and 
effect and setting up as a defense on the merits that the 
action was barred by Section 343, Title 24 of the D. C. 
Code and Sections 335 and 336 of the California Code of 
Civil Procedure. (R. 3-4) 

The trustees of the Benjamin F. Pilson trust set up as 
a defense on the merits the same limitations statutes. (R. 4) 
Prior to a hearing the following facts, among others, 
were stipulated in writing by all the parties. (R. 5-6): 

“3. Said Ethel S. Pilson waives any rights by reason 
of said assignments and makes no claim thereunder; 
and said plaintiff and said defendants agree that the 
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assignments shall be considered and treated as though ! 
the same had not been made.” 

“7. That the sole issue to be litigated herein is ! 
whether the judgment described in the Bill of Com¬ 
plaint is barred by the Statute of Limitations.” 

The cause came on for hearing and at the conclusion the 
Court announced that he held plaintiff’s action barred by 
limitations. Pending decision on a motion for a new trial 
Raymond II. Pilson on January 27, 1940, filed a voluntary 
petition in bankruptcy, (R. 8), and thereafter on January 
29, 1940, lie was adjudicated a bankrupt. (R. 9) 

On February 2, 1940, Pilson signed and swore to his ! 
schedules, the above judgment being listed under Schedule j 
A-3. (R. 9) | 

On February 21, 1940, Paul W. Sampsell was appointed I 
trustee in bankruptcy and qualified as such. (R. 9) 
Plaintiff’s motion for a new trial was overruled and j 
thereafter, on April 5, 1940, by leave of Court he filed a j 
supplemental complaint alleging that by the listing of the j 
judgment in Schedule A-3 Pilson had executed an acknowl- | 
edgment of it sufficient to revive the same if theretofore j 
barred by the Statute of Limitations. (R. 6) I 

On April 12, 1940, the Bankruptcy Court ordered the j 
trustee to intervene herein and by leave of Court he did j 
intervene and become a party defendant. (R. 9) 

The trustee in bankruptcy thereupon filed his answer to j 
the original and amended complaints and the supplemental 
complaint. In that answer he admitted that at the time of j 
the filing of this action Pilson had an interest in the Estate j 
of Benjamin F. Pilson, but by reason of the filing of the j 
petition in bankruptcy and the adjudication, the trustee j 
upon his appointment became vested with any and all of ! 
the right, title and interest which Raymond H. Pilson had | 
as of the date of the filing of the petition. He pleaded the 
Statute of Limitations as a bar to this action, adopting the | 
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answer of Raymond H. Pilson with respect thereto. He 
denied that the paper writing signed by Raymond H. Pilson 
was sufficient as an acknowledgment to revive the judgment 
against any of the parties and that it was signed after the 
date on which his rights as trustee became vested; that by 
reason of the stipulation, adopted by him as true, the va¬ 
lidity of the purported assignment is no longer an issue in 
the case. (R. 7) 

At the conclusion of a further hearing, the Court made 
findings of fact, none of which are in dispute, and conclu¬ 
sions of law. (R. 8-9) 

On June 24, 1940, judgment for defendants was entered, 
dismissing the action as to each and all of them. (R. 9) 

SUMMARY OF ARGUMENT 

THIS ACTION WAS BARRED BY THE STATUTE OF 

LIMITATIONS 

I 

If action on the judgment was barred in California, it was 
barred in the District of Columbia. 

II 

Limitations and not laches govern the Court in this case. 

III 

Action on this judgment was barred in California. 

IV 

Section 685, California Code of Civil Procedure, does not 
continue the life of the judgment for purposes of suit in this 
jurisdiction. 
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V 

i 

j 

The judgment is incapable of being enforced in California. 

v, I 

i 

To sustain appellant’s right to maintain this action would 
unreasonably extend the full faith and credit doctrine. 

i 

i 

I 

THE BAR OF THE STATUTE OF LIMITATIONS IS 
NOT REMOVED BY THE INCLUSION OF THE ABOVE 
JUDGMENT IN SCHEDULE A-3, FILED BY RAYMOND j 
H. PILSON IN HIS BANKRUPTCY PROCEEDINGS. 


ARGUMENT 

THIS ACTION WAS BARRED BY THE STATUTE OF 

LIMITATIONS 

I 


i 

j 

I 

! 

i 


If action on the judgment was barred in California, it was ! 
barred in the District of Columbia. 

The only section of the District of Columbia Code deal- ! 

* i 

ing with limitation of actions on foreign judgments is Sec¬ 
tion 343, Title 24, which is as follows: 

“Foreign Judgments.—Every action upon a judg- j 
ment or decree rendered in any State or Territory of j 
the United States or in any foreign country shall be 
barred if by the laws of such State, Territory, or for- j 
eign country such action would there be barred and the j 
judgment or decree be incapable of being otherwise 
enforced there.’’ 

| 

As far as can be ascertained, there has been but one case 
interpreting this provision, McKay v. Bradley , 26 App. 


I 
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D. C. 449. This was a suit filed in the District of Columbia 
upon a judgment obtained in New York and the Statute of 
Limitations was pleaded. The question arose as to the 
effect of this section, which at that time was No. 1267. 
The Court of Appeals says: 

“Section 1267, as amended, has no other effect than 
to bar an action upon a judgment of another State that 
is barred, at the time of the commencement of the 
action, by the laws of that State. Striking out the last 
part of the original section, which fixed an express 
period of limitation of ten years to actions upon all 
foreign judgments, did not extend the operation of 
that which remains any farther than above stated. Its 
language is too plain to admit of any other con¬ 
struction.” 

We concede, as asserted by appellant, that the law of 
the forum prevails and it is submitted that the law of the 
forum is perfectly clear. Appellant apparently contends 
that in order to bring this judgment within the terms of 
this section, it is necessary to extend its effect beyond the 
cases expressly provided for. There is no occasion to ex¬ 
tend its operation beyond its ordinary meaning. Its pur¬ 
pose was to fix the time within which action on a foreign 
judgment might be brought. 

All Statutes of Limitation are in derogation of the com¬ 
mon law, but they, like other statutes must be given their 
plain meaning to accomplish the purpose intended. They 
are passed for sound reasons of public policy and the right 
to invoke them is protected to the same extent as any other 
right. 

U. S. v. Wiley, 11 Wall. 508, 513 

Guaranty Trust Co. v. U. S., 304 U. S. 126, 136 

We must therefore refer to the California law in order 
to determine the validity of this judgment as the basis of 


an action in the Courts of the District of Columbia and if ! 
action thereon “is barred, at the time of the commence- j 
ment of the action, by the laws of that state’action is 
barred in the Courts of the District of Columbia. 

II 

| 

Limitations and not laches govern the Court in this case. 

! 

As stated in the findings of fact, not in dispute, this is j 
an action “based on the above California judgment to have ; 
said judgment decreed to be a lien against Raymond H. j 
Pilson’s interest in the Estate of Benjamin F. Pilson, j 
deceased.” (R. 8) 

Appellant contends that the Statute of Limitations is not | 
to be applied because of the nature of the action and that | 
the only defense is laches, devoting considerable space to j 
showing that he is not guilty of laches. Laches is not in- j 
volvcd in this case. ! 

i 

This is a creditor’s bill to enforce a legal right by equi- j 
table means, but the legal right is the basis of the action I 
and without a subsisting legal right, there is nothing for I 
the Court to take hold of. 

In such circumstances the Court will apply the appro- j 
priate provisions of the Statute of Limitations. As a clear 
enunciation of this rule, we quote from Russell v. Todd, 309 
U. S. 280; 84 L. ed. 517, which case incidentally is cited by j 
appellant: 

i 

“Even though there is no state statute applicable to j 
similar equitable demands, when the jurisdiction of the 
federal court is concurrent with that at law, or the suit 
is brought in aid of a legal right, equity will withhold j 
its remedy if the legal right is barred by the local j 
statute of limitations. It thus stays its hand in aid of j 
a legal right which, under the Rules of Decision Act, i 
would be unenforcible in the federal courts of law as | 
well as in the state courts.” 
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See also Branham v. Johnson, 66 App. D. C. 230, 85 
F. (2d) 807; Barritt v. Barritt, 123 Cal. App. 538, 
23 P. (2) 54. 

This is well settled in the Courts of the District of Co¬ 
lumbia with respect to creditor’s suits. If the creditor 
through limitations has lost his right to bring an action 
at law, then he has also lost his right to bring a creditor’s 
suit and defendant may interpose the same defenses as to 
an action at law on the judgment. 

Raub v. Hurt, 24 App. D. C. 211; 

Mann v. McDonald, 3 App. D. C. 456, 459. 

The case of Humphrey v. Walsh, 248 F. 415, referred to 
at length by appellant, would seem to have no bearing on 
this point, although persuasive in support of our conten¬ 
tion. In that case there was a question as to whether under 
the facts the Statute of Limitations applied. The Court in 
dismissing the bill said: 

“We hesitate to decide this case upon the ground 
that there is no New York Statute of Limitation that 
can be applied to this action. * * *. 

“We shall dispose of this case therefore from the 
standpoint of laches, to which the Statute of Limitations 
and its exception, if applicable, are subordinate.” 

The facts in the case of Holiday v. Holiday, 11 F. (2) 
565; 56 App. D. C. 179, and the opinion of the Court do 
not affect this well established rule in any way. 

There is no assertion of anv kind that anyone concealed 
from appellant the fact that Raymond H. Pilson had an 
interest in his grandfather’s estate. It was a matter of 
public record in the District of Columbia and appellant, 
who resided in the District of Columbia from March, 1934, 
could have brought this action at any time. 

The first inquiry must be has appellant a valid and sub- 
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sisting claim? If he has not, then certainly he cannot in- j 
voke the aid of equity to have that claim decreed to be a j 
lien on this or any other property. 

The case of Hagan v. Walker, 14 How. 29, cited at pages 
15, 16, 24 and 25 of appellant’s brief, would appear to be 
inapplicable to a case of the nature here involved. This is 
demonstrated by a reading of the quotation from the opinion 
appearing at page 15 of that brief. The Court said it 
“comes under the head of original jurisdiction in equity”. 
The present suit is brought in aid of a legal right. 


Action on this judgment was barred in California. 

i 

i 

Appellant seems to contend that this proceeding is not j 
an action. It is true that it does not seek a judgment in j 
personam, hut the California judgment is the basis of the j 
proceeding. It is an action in rem to subject the interest 
of Raymond H. Pilson in the estate of his grandfather t'j ; 
the lien of this California judgment. 

In 1 C. J. S. 937, an “action” is defined as follows: 

“In its ordinary use it has been defined as the legal | 
or lawful demand* of one’s right or rights; the lawful ! 
demand of one’s right in a court of justice; the legal j 
and formal demand of one’s rights from another per¬ 
son or party, made and insisted on in a court of justice; 
a litigation between two parties.” 

In order that there may be no question as to whether this 
proceeding was considered an action in California we quote 
Section 22 of the California Code of Civil Procedure: 

“ ‘ACTION’ DEFINED. An action is an ordinary 
proceeding in a court of justice by which one party ! 
prosecutes another for the declaration, enforcement, or j 
protection of a right, the redress or prevention of a ; 


wrong, or the punishment of a public offense. (En¬ 
acted 1872; Amended by Stats. 1933, p. 1805.) 

If this proceeding had been brought in California it would 
be considered an “action”. 

Sections 335 and 336, California Code of Civil Procedure, 
are as follows: 

“335. PERIODS OF LIMITATION PRESCRIBED. 
The periods prescribed for the commencement of ac¬ 
tions other than for the recovery of real property, are 
as follows: (Enacted 1872). 

“336. WITHIN FIVE YEARS. Within five years: 
1. An action upon a judgment or decree of any court of 
the United States of any state within the United States 
* * # (Enacted 1872; Amended by Code Arndts. 
1873-74, p. 291).” 

This judgment was obtained in October, 1930, and this 
action was commenced in November, 1937. 

Section 336 applies to domestic, as well as foreign 
judgments. 

Mason v. Cronise, 20 Cal. 211. 

Innumerable cases appear in the California reports in 
which the limitation period for actions on judgments was 
considered and those Courts have invariably held that the 
action is barred unless commenced within the five year 
period. Only a few of these are cited. 

Simpson v. Simpson, 21 Cal. App. 150, 131 P. 99; 

Murphy v. Davids, 55 Cal. App. 416; 203 P. 802; 

Mason v. Cronise, supra. 

It is submitted without more that had an action been 
commenced in California on November 13, 1937, and the 
defense of the Statute of Limitations pleaded, the action 
would have been held to be barred. 
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IV 

Section 685, California Code of Civil Procedure does not 
continue the life of the judgment for purposes of suit in this j 
jurisdiction. 

i 

Appellant contends that because of Section 685 the judg- j 
ment here sued on has still sufficient validity to support an j 
independent action thereon, without regard to the time such i 
action is commenced. 

Section 685 of the California Code of Civil Procedure is j 
as follows: 

i 

“685. EXECUTION OF JUDGMENT AFTER j 
FIVE YEARS; ENFORCEMENT BY JUDGMENT j 
ON SUPPLEMENTAL PROCEEDINGS. In all cases 
the judgment may be enforced or carried into execution 
after the lapse of five years from the date of its entry, j 
by leave of the court, upon motion, and after due notice | 
to the judgment debtor accompanied by an affidavit or j 
affidavits setting forth the reasons for failure to pro- | 
coed in compliance with the provisions of section 681 | 
of this code. The failure to set forth such reasons as i 
shall, in the discretion of the court, be sufficient, shall j 
be ground for the denial of the motion. 

“Judgment in all cases may also be enforced or car- | 
ried into execution after the lapse of five years from j 
the date of its entry, by judgment for that purpose j 
founded upon supplemental proceedings; but nothing | 
in this section shall be construed to revive a judgment | 
for the recovery of money which shall have been barred 
by limitation at the time of the passage of this act.! 
(Enacted 1872; Amended bv Stats. 1895, p. 38; Stats, i 
1933, p. 2499).” 

Conceding that there is a remedy provided by this sec- j 
tion, under certain circumstances, such remedy is of a very! 
limited nature and must be affirmatively sought by the plain- j 
tiff. Certain steps must be taken by him before the motion! 






for the issuance of a writ of execution will be even enter¬ 
tained by the Court, and the granting or refusal of the 
motion is in the discretion of the Court. Furthermore, the 
necessary steps must be taken in the cause itself. 

Plaintiff alleges in his complaint “that said judgment was 
still enforcible by execution under Section 685.” (R. 2) 

Let us see what plaintiff would have had to do in seeking 
the remedy provided by this section. He would have had 
to make a motion in the original cause itself, “after due 
notice to the judgment creditor accompanied by an affidavit 
or affidavits setting forth the reasons for failure to proceed 
in compliance with the provisions of Section 681 of the 
Code”, and the failure so to do shall “in the discretion of 
the Court” be ground to deny the motion. 

“It is thoroughly settled that granting or denying a 
motion to issue execution after a lapse of five years 
from the entry of judgment is a matter within the 
sound discretion of the trial court and that its decision 
will not be reversed on appeal except for a clear abuse 
of such discretion.” 

McClelland v. Shatv, 23 Cal. App. (2) 107; 72 P. (2) 
227. 

“Under said Section 685 a writ of execution may be 
had upon a judgment only ‘by leave of court’ after the 
lapse of five years ‘from the date of its entry’. The 
decree here was entered in 1924 and the motion for the 
issuance of execution was made in 1934, approximately 
ten years after the entry of the decree. Under either 
view, petitioner was not entitled to the writ of execu¬ 
tion as a matter of right at the time the motion was 
made, but only in the discretion of the trial court.” 

Shields v. Superior Court , 138 Cal. App. 151; 31 P. 
(2) 1045. 

“The question whether an execution shall issue not 
being one which can be determined in a separate pro¬ 
ceeding, it is clear we think that respondent court sitting 
in probate was without jurisdiction to grant relief un- 


der the section. Whether a dormant judgment shall be ! 
enforced is within the sound discretion of the trial ' 
court.” 

Faias v. Superior Court , 133 Cal. App. 525; 24 P. (2) i 
567. 

In the case last cited creditor sought to mandamus the ! 
California Court, sitting in probate, to issue a writ of exe- j 
cution and the Court refused to act. Here, not alone lias no j 
writ of execution been issued since the five-year period has ; 
elapsed, but no allegation is made that steps of any kind ; 
have been taken by appellant under Section 685. Yet appel- j 
lant contends that because of this right on his part to apply | 
to the trial court in California for relief of this very limited j 
nature, that in itself validates the judgment as the basis of j 
an independent action in a foreign jurisdiction. 

Appellant is asking this Court to say that it will treat the | 
judgment on this appeal as though all steps had been taken 
and a writ of execution had been issued and was outstand-j 
ing. The case must be considered as it is, not as plaintiff 
would like it to be. 

It is true that the writ has been issued in many cases j 
after the five-year period, but never ex parte or as matter 
of right. Even in the cases where the trial court was re-j 
versed for refusal to issue the writ this discretion was| 
recognized and reversal was because in the opinion of the! 
appellate court that discretion had been abused. 

Though no writ has been issued since the expiration o^ 
the five-year period, or any steps taken in California, it is} 
well to have in mind the character and effect of the pro- 1 
ceedings contemplated by Section 6S5. 

It has been repeatedly held in California that a proceed-! 
ing under this section is not an action, or is it analogous to 
it, but is a step of a supplemental nature taken in the cas6 
itself. 
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“However, it has been held that the procedure con¬ 
templated by the section is a subsequent step in the 
action already commenced and not a separate proceed¬ 
ing.” 

Faias v. Superior Court, supra. 

“That procedure constitutes neither an action nor a 
special proceeding of a civil nature within the meaning 
of those terms as used in such statute, nor is it in the 
nature of either. It is a mere subsequent step in an 
action or special proceeding already commenced which 
is governed entirelv so far as the time within which 
the same may be taken is concerned by the provisions 
of the statute specially relating thereto.” 

Doehla v. Phillips, 151 Cal. 488; 91 P. 330. 

In Thomas v. Lalhj, 28 Cal. App. 308, 152 P. 53, plaintiff 
sued in California on an Illinois judgment, which had been 
revived in Illinois by scire facias, in accordance with Illi¬ 
nois law. Defendant pleaded Section 336 of the California 
Code, the original judgment having been obtained in Illi¬ 
nois more than five years before the commencement of the 
suit in California. The Court said: 

“The authorities, however, hold that a revived judg¬ 
ment by scire facias constitutes a new cause of action 
upon which the statute of limitations begins to run 
from its rendition. 

“This position is not in conflict with anything said 
in the case of Doehla v. Phillips, 151 Cal. 488, 91 P. 330. 
It is clear from the authorities cited that a scire facias 
is unlike the proceeding authorized in California by 
Section 685, Code of Civil Procedure * * * b u t that 
proceeding, as the Court says in the case last cited is 
‘neither an action nor a special proceeding of a civil 
nature within the meaning of those terms as used in 
the statutes, nor in the nature of either’.” 

In Murphy v. Davids, 55 Cal. App. 416, 203 P. 802, plain¬ 
tiff sued defendant and defendant moved to set off certain 
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I 
! 

judgments held by him against plaintiff. Plaintiff pleaded j 
that these judgments were barred by Section 336 of the i 
California Code. Incidentally, in this case, proceedings un- j 
der Section 685 had been taken and an order for a wit of j 
execution had actually been issued after the five-year period. 
The Court in denying the motion of defendant to set off the 
judgments, said: 

“The principal question of law raised by the record 
and discussed by counsel herein may be stated as fol-! 
lows: When a judgment in this state was rendered 
more than five years prior to the date of the motion for j 
order of the Court in which such judgment was ren-j 
dered directing that execution issue thereon and such; 
order has been made, is such judgment the subject of; 
an offset against a judgment rendered within the five-; 
year period? Maintaining that such question should j 
be answered in the affirmative, appellants rely upon! 
Section 685 of the Code of Civil Procedure which pro¬ 
vides that ‘in all cases the judgment may be enforced! 
or carried into execution after the lapse of five years! 
from the date of its entry by leave of the Court upon' 
motion, or by judgment for that purpose founded upon! 
supplemental pleadings.’ 

“Respondents on the other hand contend that Sec-! 
tion 685 merely provides a means of enforcing a judg-! 
ment for the purpose of execution in the action itself, j 

“The answer which must be made to the concrete! 
problem here presented depends upon the nature of the 
proceedings to offset the judgment. If that is an inde-J 
pendent proceeding extraneous to any exercise of power 
of the Court which rendered the judgment sought to be) 
enforced and out of which the process for enforcement 
issued, then the motion to offset is not within the scope 
of such proceedings as are authorized by Section 685 of! 
the Code of Civil Procedure. ’ ’ 

It therefore seems clear that even though some step undeij 
Section 685 had been taken, this would not constitute a new 
cause of action, extending the statutory period for actiorji 
thereon in California. 


I 
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The right to commence an action on a judgment and the 
right to issue execution are entirely separate and distinct, 
and even were this latter right absolute, as it is not in this 
case, it could not postpone the operation of a statute barring 
action thereon. 

“An execution issued on that judgment in the juris¬ 
diction where it is rendered is not a judicial determi¬ 
nation of anything, and it is not an act about which 
full faith and credit can be predicated. It has no 
effect except to create a lien upon the property of the 
defendant, and can have no effect in another jurisdic¬ 
tion. So that the language of the Constitution and the 
language of the act of Congress above referred to can 
have no application to a mere execution issued upon a 
judgment in another State, as giving it any validity 
or credit elsewhere. An execution in no sense revives 
the judgment. It is, after all, merely the act of the 
plaintiff himself, an ex parte proceeding, and can have 
no sort of effect in staying our statute of limitations.’’ 

Wad dill v. Cabell, 21 D. C. 597, 604. 

In re Rebman, 150 F. 759 is cited by appellant. 

In that case it is submitted that the Court wholly mis¬ 
conceived the effect of proceedings under Section 685, as 
announced in the adjudicated cases in California constru¬ 
ing that section. However, in the Rebman case execution 
had issued just prior to the assertion of the claim and the 
Court seemed to base its decision on that fact. 

The case of Pacific Gas etc. v. Elks Duck Club, 103 P. 
(2) 1030, is cited by appellant as to the effect of Section 
685 and the proceedings under it. 

This case involved the right of a judgment creditor to 
proceed against the administratrix of a deceased debtor 
after the five-year period. It is the most recent of a line 
of cases involving the procedure to be followed under 
Section 685 where the debtor had died. 

The first of these is Saunders v. Simms, 183 Cal. 167, 190 
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P. 806. A reading of this case shows clearly that the pro¬ 
cedure allowed was specifically for the reason that the | 
debtor had died. The California Code provided that no 
execution could issue in the event of the death of the debtor : 
and the Court therefore permitted the procedure there fol- ! 
lowed, in lieu of execution. 

As expressed in that case, Section 685 is “a limitation 
upon the operation of the Statute of Limitations to the 
extent that the Court may authorize enforcement of the 
judgment by the ordinary processes provided by law of a 
judgment otherwise barred by the statute.” 

As far as we have been able to ascertain from an exami¬ 
nation of the California cases, it is only where similar cir¬ 
cumstances existed that enforcement of a judgment under 
Section 685 was authorized in any manner other than by 
writ of execution. 

• 

V 

i 

j 

The judgment is incapable of being enforced in California, j 

We are mindful of the phrase in Section 343, Title 24, | 
D. C. Code “and the judgment or decree be incapable of j 
being otherwise enforced there.” 

A reasonable meaning must be given to these words i 
and they must be applied with relation to the entire section, I 
having in mind its purpose. Clearly, that purpose was to j 
provide a limitation of the time for commencing action on j 
a foreign judgment. 

Appellant was given the right to proceed under Section j 
685 to seek the aid of the Court where that judgment was ! 
rendered in following a certain remedy. We believe the j 
cases cited hold clearly that even were such aid granted, | 
it would not make that judgment capable of enforcement j 
by action thereon either in California or here. 

However, as this record stands that judgment is not now, j 


I 

i 

i 


I 


nor has it been since the expiration of five years from its 
rendition capable of being enforced in California in any 
manner. It required some affirmative act of the Court there 
and that Court has not acted. 

Certainly the question of enforceability of the judgment 
as contemplated in Section 343 of the D. C. Code must re¬ 
late to the time action thereon is brought and its provisions 
invoked; not to something that may or may not happen in 
the future. 

“In Ohio a judgment for money becomes dormant 
after five years from its rendition. * * * A judg¬ 

ment may be revived in Ohio bv notice and motion 
substantially as in this state. * * * On account of 

the dormancy of the judgment and the failure to have 
it properly revived after the death of John B. Chap¬ 
man, such judgment was not at the commencement of 
this action enforceable in Ohio or in this state.” 

Chapman v. Chapman , 48 Kan. 636, 29 P. 1071. 

Furthermore, it seems clear that since the petition in 
bankruptcy and adjudication nothing could have been done 
to enforce it or in any manner alter or affect the respective 
rights of the trustee and creditors. Those rights remain 
fixed from that moment. 

General Electric Co. v. Hurd , 171 F. 984, was a bill in 
equity to subject equitable interest of debtor to satisfac¬ 
tion of plaintiff’s judgment. Under state statute, a judg¬ 
ment could not be enforced by execution after five years, 
except by motion addressed to the Court, asking leave to 
issue the execution. The Federal Court said: 

“Complainant is proceeding upon the hypothesis that 
its suit is in aid of an execution to enforce the decrees. 
By its own showing it has no execution, nor can it have 
any unless by leave of the Court, granted upon appro¬ 
priate motion addressed to it, and notice to the judg¬ 
ment debtor. The very theory of the suit is therefore 
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without foundation or basis for its own support. 

# * * The decrees are in effect dormant and un¬ 

susceptible of enforcement except by the process of 
execution. * * 

See also Swift <& Co. v. Weston, 88 Mont. 40, 289 P. i 
1035; j 

Tourtelot v. Booker, 160 S. W. 293. 

The privilege accorded appellant to proceed in accord¬ 
ance with Section 685 does not render the judgment en- j 
forcible. Whether or not the judgment may be enforced j 
in accordance with its provisions is entirely dependent upon j 
the favorable exercise of a discretion lodged by statute in j 
the trial court in California. j 

VI 

| 

To sustain appellant’s right to maintain this action would j 
unreasonably extend the full faith and credit doctrine. 

A foreign judgment is entitled to the same faith and ; 
credit that it has in the courts of the state where rendered. 

McElmoyle v. Cohen, 13 Pet. 312; 

Pennoyer v. Neff, 95 U. S. 714; 

Cooper v. Newill, 173 U. S. 555; 

Swift & Co. v. Weston, supra. 

Yet the effect of appellant’s argument is that Congress 
intended to say that this judgment, though barred in the j 
state where rendered and dormant except to the extent j 
expressly limited by statute, has because of that statute j 
validity and vitality for all purposes and for all time in the j 
District of Columbia. 

Such an interpretation would clearly defeat the intention! 
of Congress as expressed in that section of the Code. 
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THE BAR OF THE STATUTE OF LIMITATIONS IS NOT 
REMOVED BY THE INCLUSION OF THE ABOVE 
JUDGMENT IN SCHEDULE A-3, FILED BY RAY¬ 
MOND H. PILSON IN HIS BANKRUPTCY PRO¬ 
CEEDINGS. 

It is the contention of the appellant that by swearing to 
Schedule A-3, which listed the California judgment, Pilson 
removed the bar of the Statute of Limitations, if this action 
had theretofore been barred. 

It seems unnecessary to refer to but one case, namelv, 
Moore v. Snider , 68 W. L. R. 319, decided by this Court on 
January 15, 1940. The decision is too recent to indulge 
in any recital of the facts, but the following language from 
the opinion sets out the law clearly as to what constitutes 
a sufficient acknowledgment to remove the bar of the 
statute: 


“The use of language in some of them indicating 
that an acknowledgment by the debtor of the debt as 
still subsisting, of itself defeats limitations, was un¬ 
fortunate and, in the facts of the cases, unnecessary. 
It would hardly be contended that if the debtor wrote 
his creditor admitting the debt but asserting that he 
did not intend to pay it, the admission would in the 
circumstances bar the statute, and yet this would be 
the necessary effect of applying the rule for which 
appellee contends. We think, to the contrary, that in 
order to supply an inference of ‘a new or continuing 
contract’, the circumstances of the acknowddegment 
must show a clear intention to pay the debt.” 

This is also the law in California. 

Fontana Land Co. v. Lauglilin , 199 Cal. 625; 250 P. 

669. 


In a very early case, Georgia Insurance and Trust Co. v. 
Ellicott, 10 Fed. Cas. 248, Chief Justice Taney said: 
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“It appears from the evidence that the claim of the | 
plaintiff is barred by the Act of Limitations unless the ; 
bar is removed by the subsequent admissions of the 
defendants. The admission relied on is contained in J 
the papers filed by them upon their application to the i 
Commissioners for the benefit of the Act passed by the j 
General Assembly of Maryland for the relief of in- j 
solvent debtors. This law requires the applicant to j 
present with his petition a list of the debts then due 
by him and in the list of debts due from them pre- 1 
sented by the defendants the claim in question is stated j 
to be one; and three years had not elapsed from the i 
time the petition was presented before this suit was 
brought. In order to remove the bar of the Statute, 
it is necessary that there should either be an express 
promise to pay or an admission of the debt made in 
such terms as would imply that the party was liable 
and willing to pay. * * * 

“There is no express promise in this case nor can 
the admission, upon any just construction, be held to 
imply that the defendants are willing to intend to pay j 
the debt to its full extent; on the contrary, the very j 
object of the petition, and the list of debts or other J 
papers that accompany it, is to be discharged from j 
this and other debts without paying the full amount; 
and if we were to construe this admission to imply a ! 
promise on their part to pay the whole claim, and ; 
sufficient to authorize a verdict for the entire debt, we j 
should expound it in direct contradiction to this obvious ! 
meaning. They make the admission in order to obtain i 
a discharge without full payment, and to be released 
from so much of it as their property may be found 
insufficient to pay.” 

See also: 

Richardson v. Thom,as, 13 Gray (Mass.) 381; 

Hidden v. Cozzens, 2 R. I. 401. 

It is submitted that the paper writing relied on indicates ! 
not a clear intention to pay the debt but a clear intention ! 
to be relieved therefrom. 

A reading of the case of Catholic University v. Wagga- 


i 

i 


mcm, 32 App. D. C. 307, cited by appellant as supporting 
his contention, shows clearly that it is not applicable. The 
acknowledgment in that case was made not by the bankrupt 
but by a creditor in connection with the proof of his debt 
in the bankruptcy proceedings. 

Furthermore, even if it were an acknowledgment suffi¬ 
cient as to the bankrupt, which clearly it is not, it could not 
affect the rights of the trustee in bankruptcy which had 
become fixed five days before the schedule was signed by 
Pilson, and nothing that Pilson did after January 27, 1940, 
could in any way abridge the rights of the trustee upon his 
apointment and qualification. 

“The petition was filed on August 11, 1910, and the 
adjudication was entered on September 16th. The 
bankrupt was then in debt to the claimant, and had 
been since early in 1902. On September 14th, two days 
before the adjudication, he acknowledged his obliga¬ 
tion in writing and waived the Pennsvlvania statute of 
limitations. * # * 

“As a general rule it is undoubted that no person 
except the debtor himself may set up the bar of the 
statute. This proposition is conceded and needs no 
support from citation. * * * 

“But the rule has exceptions. When the debtor is 
put into bankruptcy * * * a different situation 

supervenes. * * * Among other valuable rights, 

his privilege of pleading the statute passes to the 
creditors, and it is now well settled that the trustee 
may plead it. # * If this is true, it would be 

incongruous to allow the bankrupt to destroy the 
privilege by executing a waiver. Moreover, speaking 
generally, the status of the creditors is fixed by the 
filing of the petition, if an adjudication follows (Pratt 
v. Bothe, 130 Fed. 673, 65 C. C. A. 48), and if creditors 
themselves may not modify their own standing there¬ 
after, it would be an anomaly to permit the bankrupt 
to modify it.” 

In re George Zorn & Co., 193 Fed. 299. 
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However, appellant apparently contends that the trustee j 
in bankruptcy is not in a position to raise the question as j 
to the sufficiency of the paper writing as an acknowledg- j 
ment by reason of the stipulation tiled in the case, signed j 
by all the then parties and adopted by the trustee in his j 
answer: 

We again quote two paragraphs from that stipulation: j 

j 

“3. Said Ethel S. Pilson waives any rights by rea- 1 
son of said assignments and makes no claim there- j 
under; and said plaintiff and said defendants agree I 
that the assignments shall be considered and treated j 
as though the same had not been made.” 

“7. That the sole issue to be litigated herein is ! 
whether the judgment described in the Bill of Com- j 
plaint is barred by the Statute of Limitations.” 

The meaning of these two paragraphs seems perfectly 
clear. Whatever interest Raymond II. Pilson had in the ! 

* I 

estate of his grandfather was to be unaffected in any way I 
by these purported assignments and they are to be con¬ 
sidered and treated as though they had not been made. 
Point IX of appellant’s brief states that Ethel S. Pilson | 
“was prohibited by stipulation from questioning” the suf-! 
ficiency of the acknowledgment. This could be on the theory ! 
only that she had relinquished all rights under the pur-; 
ported assignments. However, he goes on to say that! 
“Raymond II. Pilson, the bankrupt, was in no position to I 
raise this question, and his trustee has only the rights thei 
bankrupt had, and cannot therefore raise the question.” I 

Can there be any doubt, had bankruptcy not intervened j 
that Raymond H. Pilson could have raised this question! 
and can there be any doubt that bankruptcy having inter-i 
vened the trustee, vested with whatever right, title andj 
interest Pilson had on the date of the filing of the petition,! 
may interpose that defense? The effect of appellant’s 1 
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argument is that as a result of the bankruptcy there is no 
one who can now oppose the validity of his claim and he is 
therefore entitled to judgment. 

It is submitted that the trustee in bankruptcy is more 
concerned with the outcome of this litigation than anyone 
except appellant. Should appellant be defeated, whatever 
interest Raymond II. Pilson may have in his grandfather’s 
estate passes to the trustee, to be administered by him for 
the benefit of all creditors with valid claims. To sav that 
such trustee cannot raise any pertinent questions and in¬ 
terpose any valid defenses to a suit against the bankrupt 
is to defeat the purpose of the bankruptcy law. 

The lower Court acting in its sound discretion allowed 
the trustee to intervene. He did so and was made a party 
defendant. It seems preposterous to say that he could 
intervene but could not defend against the claim. 

II agar (Tina ate. v. Hudson , 122 F. 232; 

Lijttla v. National Surety Co.. 43 App. D. C. 136, 143; 

Nuckolls v. Bank of California , 10 Cal. (2) 266, 74 
P. (2) 264. 

As to the validity of the purported assignments as be¬ 
tween the trustee in bankruptcy and Ethel S. Pilson, should 
she at any time* claim under them, this is a matter solely 
between them to be determined if and when it is raised, but 
should appellant’s contention be sustained this could never 
become of any moment. 

Appellant further contends that under the present Bank¬ 
ruptcy Law, as Pilson did not state in his schedule that the 
judgment was in dispute, this failure on his part precludes 
the trustee from questioning the judgment’s validity. How 
can an act of the bankrupt, done after all interest has 
passed from him, affect the trustee? Certainly the Bank¬ 
ruptcy Law does not so provide and certainly it was not 
so intended. 

It seems clear that this paper writing is not a sufficient 
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acknowledgement to remove the bar of the statute. It is 
equally clear that the trustee can raise this point and that 
it, together with the bar of the Statute of Limitations, was j 
appropriately raised by him in his answer. (R. 7) 

i 

It is respectfully submitted that the decision of the trial j 
court should be affirmed. j 

i 

I 

ARTHUR HELLEN, j 

Attorney for appellees, 

Raymond H. Pilson, Ethel S. 

Pilson and Paul W. Sampsell, 
Trustee in Bankruptcy of 
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IN THE 


33mteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Teem, 1940. 


No. 7757. 


William Eric Fowler, Appellant, 
v. 

Raymond II. Pilson, et al., Appellees . 


Appeal from the District Court of the United States- for 
the District of Columbia. 


BRIEF FOR APPELLEES AMERICAN SECURITY 
AND TRUST COMPANY, MAURICE C. PILSON, 
EDWIN H. PILSON AND CHARLES ADAMS 
WOOD, TRUSTEES UNDER THE WILL OF 
BENJAMIN F. PILSON, DECEASED. 


The appellees, American Security and Trust Com¬ 
pany, Maurice C. Pilson, Edwin H. Pilson and Charles 
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APPELLANTS REPLY BRIEF 

Appellant replies briefly as follows to Appellees’ brief. 

t 

The fact that one of the remedies, viz.,—an action on the 
judgment was barred in California does not bar such ac¬ 
tion here. To bar action on the judgment here, the judg¬ 
ment itself and not simply action upon it must be barred in 
California, and the judgment was not barred in California. 

Appellees first claim under their Pt. I (Brf. p. 5) that 

If action on the judgment was barred in California j 
it was barred in the District; 

and under their Pt. Ill (Id. p. 9) 



o 


That action on the judgment was barred in Califor¬ 
nia; 

and under their Pt. IV (Id. p. 11) that 

Section 685 of the California Code does not continue 
tiie life of the judgment for the purpose of this suit. 

Whereas the judgment was not barred in California, 
and, therefore, action on it was not barred here. 

(a) The judgment wan not and is not barred in Cali¬ 
fornia. 

In three cases ,—In lie liebman, 150 F. 759 (C. C. A. 9); 
Pacific Gas Etc., v. Elks Duck Club, (Cal. App.) 103 P. 
(2d) 1030, (decided June 1940) and Mason v. Cronise, 20 
Cal. 212, (opinion by Judge Field),—the only three cases 
which have decided the question,—it was held that after 
five years from its entry, an action can not be brought in 
California upon a judgment there, but that while an action 
upon it was barred, the bar was only to that particular 
remedy, and that the judgment was still enforceable. 

The appellees (Brf. p. 16) state that the Court in the 
Rebman case “wholly misconceived the effect of proceed¬ 
ings under Section 685, as announced in the adjudicated 
cases in California construing that section'’, but appellees 
refer to no such adjudicated cases. 

Appellees say (2d) as to Pac. Gas. Co. v. Elks Duck Club 
that the debtor had died, which has no relation whatever to 
the holding that the judgment was not barred. 

And appellees fail to say anything as to the holding in 
Mason v. Cronise that after five years “* * * the judgment 


3 

I 

continues unsatisfied and due; that is, remains unsatisfied i 

i 

and of binding obligation upon the debtor”. 

The rest of the discussion by appellees is as to whether j 
action on the judgment was barred in California and is as 
to the elfect of Section 685 of the California (’ode, but j 
none of that discussion is in point. 

‘‘It” (Sec. 685) ‘‘has nothing to do with an action 
on a judgment, and is not affected by the statute of 
limitations applicable to such actions, nor by the fact 
that the granting of the order is in the discretion of the 
court.” 

In re Rebman, 150 F. 759. 

(b) As the judgment was not barred in California, but ! 
only the remedy there by action upon it, an action upon it 
can be brought here any time within 20 years after its 
entry. 

I 

“Unless, then, a judgment rendered in another State j 
is barred by the laws of that State at the time of the 
commencement of the action upon it in the District of 
Columbia, there is no statutory period applicable. The 
only available defense, therefore, founded on lapse of 
time, is that furnished by the common law, which raises 
a presumption of payment after twenty years. Why 
this distinction was made between actions upon domes¬ 
tic and foreign judgments, giving the latter the prefer¬ 
ence, we are not advised, but, whatever reason there 
may have been, the matter was one within the exercise 
of the discretion of the lawmaking power.” (McKay 
v. Bradley, 26 App. D. C. 449, 452.) 

“* * * if the judgment be an enforceable judgment j 
in the state where rendered, the duty to give effect to it 
in another state clearlv results from the full faith and ' 
credit clause, although the modes of procedure to en- ; 
force the collection may not be the same in both states.” 
(Sistare v. Sistare, 218 U. S. 1, 26.) 

(Note: Appellees wholly mistake the purpose of District j 

Code, Title 24, §343, saying,—(Brf. p. 6) 


I 







“Its purpose was to fix the time within which action 
on a foreign judgment might be brought.” 

Whereas in McKay v. Bradley, supra, the direct contrary 
of this contention is held, it being pointed out that the 10 
year limitation on foreign judgments was abolished by the 
section, and that where, as here, the California judgment is 
not barred, the only available defense is the presumption 
of payment after 20 years.) 

(c) The discussion in Appellees' Pt. IV, Brf. ps. 11 to 17 
inch, as to Section 685 , is wholly unimportant in view of 
the judgment not being barred in California, and of the 
decision in McKay v. Bradley, supra. However, we briefly 
review appellees’ argument, — 

They urge that the granting of an order for issuance of 
execution is discretionary, but although they quote McClel¬ 
land v. Shaw, 23 Cal. App. (2d) 107, 72 P. (2d) 225, they fail 
to quote the part of the case which is important here, where¬ 
in it is held that there must be something more than the 
mere lapse of time or even that the debtor previously had 
property as a basis of denial of the motion, and that where, 
as here, there is nothing but the passage of time, and the 
debtor never had any property, the Court has no discretion 
but must grant the order; that there must be, to deny the 
order, some act of the creditors which would make an allow¬ 
ance of the claim an unwarranted injustice. (See our 
Orgnl. Brf. ps. 22, 23.) 

Judge Field points out the nature of the proof requisite 
to obtain the order,— 

That the judgment “remains undischarged, and of 
binding obligation upon the debtor.” (Mason v. Cron- 
ise, supra.) 


A partial list of cases where the order was granted after j 
5 years will be found on page 23 of Appellant’s Orgnl. Brf. j 

(d) If the question ivhctlier appellant was entitled to an j 
order for execution were material, (and it is not), the bur¬ 
den would be on appellees to show that appellant was not : 
(37 C. J. 1243 ) but appellees have failed to make such ! 
proof. 

i 

i 

i 

On the contrary, it appears that there was simply the 
lapse of time, and that the debtor had no property other j 
than his interest in the estate (R. 8), which circumstances j 
gave appellant the right to execution, and “discretion had | 
no office to perform”. (McClelland v. Shaw, supra). j 

(e) Appellees next claim, (Brief, Pt. V), that the judg- \ 
ment is incapable of being enforced in California. This is ' 
fully answered above wnder (c). 

j 

Appellees (Id. pp. 18, 19) quote from General Electric j 
Co. v. Hurd, 171 F. 984. While there is the dicta quoted j 
in the case, the decision was on the ground that the judg- j 
ment was barred by an Oregon Statute, and all else in the I 
case is dicta. The Court said,— 

“When there is want of the issuance of an execution j 
within 10 years, the judgment becomes not only dor- j 
mant, but dead. No execution can thereafter issue, and j 
no action can be maintained upon the judgment, be- i 
cause it is conclusively presumed to have been paid.” j 
(Id. p. 988.) 

i 

(f) Moreover, the Supreme Court of the United Stales, | 
as well as other Courts, hold that a dormant or stale judg- j 
ment is a basis for an action such as that at bar. (Our Orig j 
Brf. pp. 24-27.) 


Hagan v. Walker, 14 How. 29,14 L. ed. 312, is a case pre¬ 
cisely similar to that here: It was an action brought in 
1846 to obtain satisfaction of a judgment obtained in 1834 
from property conveyed by the debtor to a third party, and 
it was held that 

“* # * it is not essential that the creditor cannot pro¬ 
ceed at law until after a revival of the judgment by a 
scire facias.'' 

The same rule is laid down in Pullman v. Stebbins, 51 F. 
10, 12, and in Brown v. Long, 36 Am. Dec. 43, 44, 45; 36 N. 
C. (Ired. Eq.) 190, and in Frank F. Case Etc. v. New Orleans 
Etc., 101 U. S. 688-693; 25 L. Ed. 1004, 1005. 

The case appellees cite is in conflict with these cases. 

H. 

The parties stipulated that there is only one issue here, 
and appellees have wholly failed to discuss that issue, and 
thereby have admitted that appellant’s contention as to it 
is valid. 

(a) The parties stipulated ,— 

“7. That the sole issue to be litigated herein is 
whether the judgment described in the bill of complaint 
is barred by the statute of limitations.” (R. 6.) 

(b) As will be seen on reading appellees' brief, they dis¬ 
cuss the question whether an action here to enforce a lien 
is barred because an action upon the judgment, but not the 
judgment itself, was barred in California. 

As appears above under Pt. I, an action upon the judg¬ 
ment was barred in California, but only that one remedy 


was barred, and the judgment remained enforceable under 
California Code Section 685. 

“* * * if an injured party has a right to either of two 
actions, the one he chooses is not barred because the 
other, if he had brought it, might have been.” (U. S. 
v. Whited, 246 U. S. 552, 564; Our Orgnl. Brf. ps. 28 to 
29.) 

in. 

Appellees err in their claim under their Pt. II (Brf. p. 7), 
that limitations, not laches, control in this case, and the 
proof shows that appellant is not chargeable with laches. 

(a) Appellees (Brf. Pt. II, pp. 7-9) contend that while 
this is an equitable action since it is based on a legal right 
and is not one of original jurisdiction in equity. This con¬ 
tention is in conflict with the decisions. 

Hagan v. Walker, 14 How. 29, 14 L. ed. 312, was an ac¬ 
tion by a creditor to reach property transferred by the 
debtor to a third person, and the Court held that the case 
was one of original jurisdiction in equity, and not one of 
ancillary jurisdiction to aid in executing legal process. 
(Appellant’s Orgnl. Brf. p. 24.) 

In Humphreys v. Walsh, 24S F. 415, C. C. A. 3, the action 
was again the same as that at bar,—by a creditor to reach 
the debtor’s property which had been transferred to his 
son,—and the Court held,— 

“* * * the action is purely one in equity” (Brf. p. 30). 

(b) Appellees (Brf. p. 7) next claim that Russell v. 
Todd, 309 U. S. 280 is in point, but what that case holds 
is that,— 
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“• * * when the jurisdiction * * * is concurrent with 
that at law, or the suit is bfought in the aid of legal 
right, equity will withhold its remedy if the legal right 
is barred by the local statute of limitations’', 

but, as appears in Hagan v. Walker, supra, and Humphreys 
v. Walsh, supra, this case is one of original equity juris¬ 
diction, and Russell v. Todd holds that,— 

“* * * where the equity jurisdiction is exclusive and 
is not exercised in aid * * * ot a legal right, the State 
statutes of limitation barring actions at law are inap¬ 
plicable # * V’ 

(c) Appellees (Brf. p. 8) next urge that if appellant 
has lost his right to bring a law action, he has also lost 
that to bring a creditor’s suit. This contention is con¬ 
trary to all the reported cases. 

Halliday v. Halliday. 11 F. 2d 563; 36 App. D. C. 179, 183, 
is the leading District case, and holds specifically that it 
has never been the rule in the District for equity to follow 
the Statutes of limitation. (Appellant’s Brf. p. 31.) 

Appellees state that (their Brf. p. 8) the facts and the 
opinion are not in point here, but they fail to point out any 
respect in which they are not in point and controlling. 

Russell v. Todd, 309 U. S. 280, holds that where, as here, 
equity jurisdiction is exclusive, the Federal Court applies 
the doctrine of laches as controlling. (Brf. 31.) 

Raub v. Hurt, 24 App. D. C. 211, holds that after a credi¬ 
tor’s right to collect by legal process has expired, he may 
prosecute a bill in equity to enforce his judgment. 


Young v. Kelly, 3 App. D. C. 296, holds that the lien 
acquired by filing a bill in equity is not affected by expira- 
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tion of the judgment lien by lapse of time, making the judg¬ 
ment unavailable at law, or by failure to renew the judg¬ 
ment by scire facias, and that the equitable lien continues 
until the suit is disposed of. 

There is no proof that appellees were prejudiced in any 
way by the brief delay in bringing this suit. On the con¬ 
trary, it is plain, as Raymond H. Pilson had no property 
from the time judgment was obtained until this action was 
brought except his interest in the estate, and that only up 
to the time he transferred to his Mother, there could have 
been no prejudice, and without prejudice a creditor cannot 
be charged with laches. (Universal Coin Lock Co. v. 
American Sanitary Lock Co., 104 F. (2d) 782; see also our 
Orgnl. Brf. Pt. VIII, ps. 29 to 30 inch) 

IV. 


It is immaterial whether this case is one of original 
equity jurisdiction or one of concurrent law and equity 
jurisdiction. 

In the former case, laches is the measure to be applied, 
(See PtJII, supra), and in the latter case 20 years is the 
measure (See Pt. I). 

Under both measures the judgment is not barred, and this 
action is maintainable. So the two doctrines are not in 
conflict: Neither one is statutory. They are both com¬ 
mon law doctrines. (McKay v. Bradley, supra; 12 C. J. §12, 
p. 183.) 
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y. 

This action is to subject Raymond H. Pilson’s interest in 
his grandfather’s estate, (now owned by Ethel S. Pilson), 
to the lien of appellant’s claim, of which, as this Court 
alone has jurisdiction, the local rule of limitations controls, 
and not that of California. 

Appellees fail to answer this issue, (raised by appellant’s 

Pt. VII). 

(a) This Court alone can afford the relief sought in this 
action, and, therefore, the local 20 year limitation applies. 
(Curtis v. Armagast, 13S N. W. 873, 876, 877; 11 Am. Jur. 
<§ 197, p. 514, and authorities cited and quoted under Pt. 
VII our Orgnl. Brf.) 


VI. 

The full faith and credit doctrine (referred to in appel¬ 
lees’ Point VI), is not extended by appellant’s contentions. 

That a foreign judgment is entitled to the same faith 
and credit which it enjoys in the State where rendered is 
not in question or at issue here. 

Appellees state that appellant argues that Congress 
enacted that this judgment though barred in the State 
where rendered and dormant except as to enforcement 
under California Code Section 6S5, is made enforceable 
by that Section for all time in the District, and that such 
an interpretation would defeat the intention of Congress 
shown by some unmentioned Code Section, but,— 
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(1) The judgment is not barred in California (Pt. II 
above); 

(2) Appellant does not claim that it is enforceable ?n ; 
the District for all time, but that because it is a foreign i 
judgment and is not barred in California, the only defense j 
founded on lapse of time is a presumption of payment 
after 20 years (McKay v. Bradley, supra); 

i 

(3) As this action is one of exclusive equity jurisdic- j 
tion, laches and not a limitation Statute is the measure,; 
and that there has been no laches (Pt. Ill above); and 

(4) That this is the only Court which can afford the! 
relief sought, and, therefore, the Rule as to whether the; 
action is barred is that of the District and not that of Cali¬ 
fornia (Pt. V above). 

VII. 

The acknowledgment by Raymond H. Pilson of appel-j 
lant’s debt is binding on Ethel S. Pilson, who is sole owner 1 
of her son’s interest in his grandfather’s estate, (subject, 
of course, to appellant’s lien). 

i 

! 

The contention of the trustee in bankruptcy (Brf. p. 22), 
that the acknowledgment did not affect his rights is based 
on the erroneous supposition that Raymond H. Pilson, j 
(hereinafter called Raymond), when he became bankrupt 
still owned this estate interest. 

The judgment was recovered against Raymond in 1930, 
(R. 8), who eighteen months later assigned to Ethel S. j 
Pilson, (hereinafter called Ethel), his interest in said es- 


I 

I 
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tate, (R. S). Appellant brought this action to impress a 
lien thereon, and to set aside the assignments as fraudu¬ 
lent, (R. 2, 3). 

To avoid trial as to whether the assignments were fraud¬ 
ulent, and to enable appellant to reach the property, if 
the defense failed, Ethel’s attorney stipulated that she 
“waives any right by reason of said assignments and 
makes no claim thereunder; and * * * that the assign¬ 
ments shall be considered and treated as though the same 
had not been made.” (R. 5.) 

The trustee claims (Brf. p. 23), that the above stipula¬ 
tion effected a retransfer to Raymond, but Raymond swore 
in his bankruptcy schedule that his interest is 

“subject to an assignment to Ethel S. Pits on.” (R. 8.) 

Raymond and Ethel answered that the assignments were 
valid, and that Raymond had no interest when this action 
was brought (R. 4, 5). 

Appellant by supplemental complaint alleged that Ray¬ 
mond’s acknowledgment revived appellant’s judgment, (if 
dormant). Ethel filed no answer, but the bankruptcy trus¬ 
tee answered,—that he adopted said stipulation, that he 
claimed that Raymond’s interest in the Estate had vested 
in him, and that appellant’s judgment was barred, and not 
revived by the acknowledgment, (R. G, 7). 

The stipulation did not effect a retransfer from Ethel to 
Raymond, (as the Trustee in Bankruptcy apparently 
claims, although he fails to allege this), but she remains 
the owner because :— 
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(1) The stipulation was only an agreement that Ethel 
will not set up the assignment against Appellant’s claim; 
it contains no word of transfer or cancellation; and the 
Court will not extend its effect by construction, (HO C. J. 
§42, p. 62). 

(2) The attorney for Ethel and Raymond had no au¬ 
thority to reassign or cancel the assignments. (25 R. C. 
L. §§ 4, 5, ps. 1097, 1098; Burwell v. American Coke & 
Chemical Co., 7 F. (2d) 435, 440.) 

(3) Under the Statute of Frauds a reassignment to be 
valid would have had to be subscribed by Ethel. (59 A. 
L. R. 597-599: 14 Id. 398.) 

(4) As the sworn answers of Raymond and Ethel that 
the latter is the owner still stand, and they and the stipu¬ 
lation are parts of the same transaction, they will be con¬ 
strued as one instrument, (Doherty Research Co. v. Vick¬ 
ers Pet. Co., 80 F. (2d) 809, 811); the whole of the com¬ 
bined instrument must be so construed that all its provi¬ 
sions may stand, (Norwich Union Indemnity Co. v. H. 
Kobacker & Sons Co., 31 F. (2d) 411; F. W. Woolworth 
Co. Petersen, 78 F. (2d) 47), and effect can be given to 
both: The answers show that Ethel has the title and the 
stipulation that it shall not be asserted as against ap¬ 
pellant. 

(5) Holding that the stipulation effected a reassign¬ 
ment would nullify the two answers, which should be 
avoided, (P. W. Brooks & Co. v. Public Service Co., 37 F. 
(2d) 220, Affg. 32 F. (2d) 800). 

(6) The parties to it have construed the stipulation as 
limiting Ethel to the rights Raymond would have had 


against appellant, but not otherwise affecting her owner¬ 
ship. Their construction is controlling, (12 Am. Jur. § 249, 
ps. 787 to 789 inch). 

While the Trustee in Bankruptcy urges that the stipula¬ 
tion revested title in Raymond, strange to relate Raymond 
knew nothing of any such claim even when filing his peti¬ 
tion in bankruptcy, but he believed and asserted that his 
assignment to Ethel was still in effect (R. 9). How the 
Trustee can so claim in face of Ethel’s Raymond’s an¬ 
swers and of his bankruptcy schedule sworn declaration to 
the contrary cannot be seen. 

As Ethel is the owner and failed to deny that the ac¬ 
knowledgment revived the judgment, (if dormant), she 
thereby admitted that it had that effect. (Rule 8(d) of Civ. 
Proc.; see our Orgnl. Brf. ps. 33-39.) 


For the reasons stated herein, and in Appellant’s orig¬ 
inal brief, it is respectfully submitted that the decision of 
the Lower Court be reversed, and that judgment be entered 
for appellant. 

S. WALLACE DEMPSEY, 
BRUCE FULLER, 

Attorneys for Appellant, 

723 Investment Building, 
Washington, D. C. 



